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THE PRESIDENT (Hon Cive Griffiths) took the Chair at 1.30 pm, and read prayers.

PETITION - HEAVY VEHICLE REGISTRATION CHARGES
Increase Opposition

Hon Barry House presented a petition bearing the signatures of 2 598 citizens of Western
Australia calling on the State Government to oppose the Federal Government proposal for an
increase in heavy vehicle registration charges.
[See paper No 1190.]

CRIME (SERIOUS AND REPEAT OFFENDERS) SENTENCING BILL 1992
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon J.M. Berinson (Attorney General),
read a first time.

Second Reading
HON J.M. BERINSON (North Metropolitan - Attorney General) [1.39 pm]: I move -

That the Bill be now read a second time.
The Government's package aimed at the hard core criminal problem has two components:
The Criminal Law Amendment Bill and the Crime (Serious and Repeat Offenders)
Sentencing Bill. Before outlining the detail of the legislation, it is important to place these
measures in perspective. They are severe measures, but carefully targeted at a small and
dangerous group of offenders. They have been prepared in response to the justified anger
and fear of the community and they fulfil our obligation as a Government to protect the right
to safety of those who elect us.
Some critics have said that this legislation is an inadequate response to the problem of
juvenile crime as a whole. It must be understood that it is not, and it does not purport to be, a
response to the whole problem at all, but only to a tiny but serious part of the problem. The
Government's general response is complex and diverse in keeping with the nature of the
juvenile crime issue. I will have more to say on that shortly.
The second matter that requires a preliminary comment is the opinion expressed by certain
critics of the legislation that it contravenes one or more United Nations conventions or rules.
The Government does not accept that this is the case, particularly in view of some of the
amendments to the original draft Bill. Nonetheless, the Government will carefully review
the question of the application of United Nations rules and conventions in the light of
professional advice, and, if necessary, report its conclusions to the Parliament.
The Crime (Serious and Repeat Offenders) Sentencing Bill provides a clear and precise
means by which hard core repeat offenders can, firstly, be identified and, secondly, be
removed from the community so that the public can be protected and the offenders
themselves made subject to intensive and more effective programs of rehabilitation.
This Bill seeks to identify serious and repeat offenders, both juvenile and adult, by reference
to both the number of offences committed within a given period and to the nature of those
offences. It is intended that the Bill will put all potential repeat offenders on notice that if
they offend again in a serious way they risk very severe consequences. It is planned that,
like the drivers' licence demerit point system, those at risk should know in advance of the
risk they face. Police and community workers Will be able to identify these potential repeat
offenders and systems will be put in place by relevant departments to ensure that a clear
warning is given. This will be fair to those offenders and, it is hoped, will provide a real and
effective deterrent.
Key parts of the BWl are as follows: Clause 4 defines the term "juvenile" in a similar manner
to the definition of "child" in the Child Welfare Act 1947. The general criminal law, as
provided in section 29 of the Criminal Code which states that a person under the age of
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10 years is not criminally responsible for any act or omission, will continue to apply when
the courts are dealing with serious repeat offenders under this Bill. The term "prescribed
offence" is used to describe the particular offences which can lead to the designation of a
juvenile as a repeat offender.
Schedule I to the Bill lists die prescribed offences. They are separated into two parts: Pant I
lists chose offences which, although not necessarily causing personal injury, pose a real and
substantial threat to public safety. Pant 2 lists further offences which are defined in clause 4
as violent offences. These offences are of the most serious category where a person has been
killed or has suffered serious harm, or faces this prospect. Certain of the prescribed offences
require comment.
Part 1 includes the offence of stealing a motor vehicle, where that offence is aggravated by
reckless or dangerous driving, under section 378(2) of the Criminal Code. Last year the
Government amended the Road Traffic Act and the Criminal Code to replace the offence of
unlawful use of a motor vehicle with that of stealing a motor vehicle. This amendment was
intended to reflect the serious nature of car stealing so that it would not continue to attract the
inadequate description of "joyriding". Part I also includes the offence of burglary, where the
offender is convicted on indictment. In this way only the more serious cases of burglary -
where the value of property exceeds $4 000 - are included.
Allowance has been made for recent changes to relevant provisions of the Criminal Code so
that past offences which were analogous to those presently contained in the Criminal Code
are also included. The offences of reckless or dangerous driving under the Road Traffic Act
will be included only where those offences are committed in association with the driving of a
stolen vehicle. Violent offences listed in part 2 of the first schedule are self-explanatory, and
include offences where serious physical violence is actually done or threatened. They are of
the most severe kind.
Clause 4 defines a repeat offender by reference to criteria contained in the second schedule
of the Bill. There are three elements to this definition: Firstly, the prosecution is required to
satisfy the court that an offender has appeared in court and been convicted on six or more
separate occasions of one or more prescribed offences. In the case of violent offences listed
in part 2 of the first schedule, the prosecution must show that an offender has appeared in
court and been convicted on three or more occasions for those offences.
Secondly, offences committed in the 1B month period immediately preceding the
commission of the offence for which the offender is then before the court will be relevant.
Offences committed whether before or after the Bill commences will be considered in
deciding whether an offender is a repeat offender. Provision is made for determining the
time of an offence where the particular date of the offence cannot be accurately established.
Thirdly, the number of conviction appearances, rather than the number of offences, will be
counted. This will avoid, for example, the designation of a repeat offender for an offender
who commits a number of prescribed offences all in the one course of conduct or on the
same day. For example, a juvenile may be charged with burglary, criminal damage, and
reckless driving of a stolen vehicle in the course of a single crime spree. Where prosecuted
together, the offences would count as one appearance for purposes of the repeat offender
definition.
Clause 5 provides that where a juvenile is a repeat offender, and is convicted of one of the
prescribed offences set out in the first schedule, special guidelines will be applied by the
court in sentencing that offender. These guidelines will apply only to juveniles and not to
adults, who are already subject to more stringent sentencing principles. They apply if the
offence for which the repeat offender is before the court was committed when he or she was
a juvenile, whether or not he or she is still a juvenile when convicted.
Where a 'juvenile repeat offender is convicted of a violent offence set out in part 2 of the first
schedule, clause 6 requires that, in addition to being sentenced according to the guidelines, a
sentence of imprisonment or detention in a detention centre for that offence is mandatory;
and the offender must be detained thereafter for an indeterminate term until released by order
of the Supreme Court. In this way dhe Supreme Court and not the Executive arm of
Government will decide whether and when a repeat offender is to be released. The Supreme
Court is an appropriate body to make such decisions. It already has power to rule on the
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detention or release of persons when dealing with appeals and habeas corpus applications.
The Supreme Court in South Australia has similar powers when dealing with juveniles
indeterminately detained in that State. Provision is made to enable the removal of a juvenile
from a detention centre to an adult prison in appropriate circumstances.
Clause 7 will ensure that a juvenile who is sentenced to an indeterminate sentence under
clause 6 cannot be released earlier than 18 months after the conviction which led to the
juvenile's being detained, This will provide a respite for public safety while at the same time
allowing authorities sufficient time to apply effective rehabilitation programs in a custodial
setting. To ensure a prompt review of the position of such juveniles so that consideration can
be given to their release at the earliest possible time after the completion of the minimum
18 months, subclause (3) requires the Supreme Court to review these cases within three
months before the earliest date on which a violent repeat offender can be released.
Violent repeat offenders will not be vulnerable to being "lost in the system". If arn offender is
not released on the earliest date when the minimum 18 months' period has expired, the
Supreme Court is required to again review these offenders at intervals of not more than six
months. The court is given a broad discretion to inform itself as it sees fit and to make use of
existing offender review programs operated by the Department for Community Services and
the Department of Corrective Services. It is also able to seek the assistance of the Parole
Board, among others. The court will be able to set conditions subject to which a violent
repeat offender may be released. These conditions could be similar to parole conditions
imposed by the Parole Board on adults, but can be tailored by the court to meet individual
circumstances.
The Government is concerned that there is not currently an adequate capacity for the
supervision of serious young offenders after their release from detention, and has sought an
urgent examination of the feasibility of establishing a juvenile supervisory system to ensure
that juvenile offenders are subject to close monitoring and assistance on their release into the
community. Such a system could apply not only to serious and repeat offenders but also,
depending on individual cases, to any juvenile offender released from long term detention or
imprisonment- If appropriate, legislation will be prepared for the autumn sitting of
Parliament.
Clauses 8 and 9 apply the same formula for dealing with adult repeat offenders who are
convicted of a violent offence after the Act comnmences as applies to juvenile repeat
offenders under clause 6. They will also be subject to the same detention provisions, but in a
prison at the Governor's pleasure. They will be subject to review at the same intervals as
juveniles. However, the review will be undertaken by the Parole Board, which will report to
the Minister in the same way as with other adults undergoing indeterminate sentences.
Violent offences involving juveniles in stolen motor vehicles have been given particular
attention as a matter of obvious and very great concern to the public. Clause 10 has targeted
for special treatment serious crimes of violence which involve a stolen motor vehicle. Where
one of the violent offences listed in clause 10(l) is committed by a juvenile and that violence
is done in association with stealing or attempting to steal a motor vehicle, the offender is
required to be sentenced in accordance with the guidelines set out in schedule 3, whether or
not the offender is a repeat offender. The offences listed in clause 10(l) include murder or
manslaughter, disabling a person in order to commit an indictable offence; causing grievous
bodily harm in order to resist or prevent a lawful arrest; doing grievous bodily harm to
another and dangerous driving causing death or grievous bodily harm. These guidelines will
apply to offenders convicted of the offences listed in clause 10(1) whether or not the offender
was a juvenile when the offence was committed.
Clause I11 allows regulations to be made. Rules will be required, for example, for procedures
in the courts for the review of offenders subject to indeterminate detention. The provisions
in the Bill are not only new to Western Australia, but also are believed to be the toughest
laws in Australia applicable to hard core juvenile criminals. It will rake some time for the
impact of the Bill to be measured, both in terms of those juveniles who are caught by its
provisions and the effectiveness of the new provisions as a deterrent to juvenile crime.
Administration of the Act must be closely monitored from the outset to ensure that the aims
of the Bill are being achieved. The Government has made it clear that, on the best
information available, approximately 40 juveniles are at ri sk of triggering the repeat offender
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provisions on their next offence. Suggestions, unsupported by evidence, have been made
that as many as 400 repeat juvenile offenders could be caught in die net. That is not intended
and not necessary and must be avoided. For this reason, the Bill will be subject to close
monitoring from the outset. The Premier has asked Hon Ernie Bridge, MILA, to convent a
review group which will carefully and continually assist in this operation.
In this context, I interpolate a brief comment on a further initiative directed to early review
which Hon Reg Davies has signalled. Hon Reg Davies has indicated an intention to move
that the legislation be referred to the Legislation Committee for early report. While the
Government believes that the legislation should not be delayed for this or any other purpose,
it would have no objection to a committee review of the legislation Act when the Act is in
place. In any event, to further ensure that die Bill is thoroughly reviewed in the light of
practical experience, the Bill includes a two-year sunset clause. Unless the Parliament re-
enacts the Bill, it will therefore lapse after two years' operation. The Parliament will need to
reconsider the Bill within that time, and positively agree to its continuing in the same or
some modified form, if the Bill is to remain on the Statute books.
T'he sentencing guidelines which will apply to juvenile repeat offenders and to those
juveniles convicted of violent offences involving a motor vehicle listed in clause 10 will
direct all State courts to have regard to the need to balance rehabilitation of the offender with
the need to ensure protection of the public. At present the standards developed by the courts
when sentencing juveniles emphasise, as the dominant consideration, the rehabilitation and
future welfare of the offender. The new sentencing guidelines are intended to direct the
courts to modify the emphasis on rehabilitation in the case of serious repeat offenders in
order to give greater weight than that which is now provided to the physical protection of the
public. The new guidelines also direct the court to have regard to the victims of these crimes
and the injury, loss or damage to them which results from the offence.
Under the charter of victims' rights which the Government introduced in November last year,
victims are given the opportunity to present written victim impact statements to the courts at
the time of sentencing. These guidelines will supplement the charter. The list of sentencing
guidelines set out in schedule 3 also includes -

the circumstances of the offence, including death or injury to any member of the
public;
any disregard by the offender for interests of public safety;
the age of the offender and the past record of the offender, including attempted
rehabilitation and the number of previous offences committed, whether prescribed
of fences or not; and
any remorse or lack of remorse of the offender.

These guideline are not intended to be a complete list of sentencing considerations and the
court is specifically authorised to cake into account any other matters it thinks fit. Increased
penalties in appropriate cases can be expected as a result of these guidelines, in particular, as
a result of the reference to a change in the current balance as between considerations of
rehabilitation and public safety. This Bill provides a carefully targeted scheme which should
not only provide greater protection to the community, but also protect these offenders from
themselves. Over the last three years the Government has put in place a multifaceted
approach to juvenile offending aimed principally at crime prevention.
These measures have involved detailed analyses of the problem and of existing programs and
resources targeted at crime prevention; responsibilities of key agencies, principally the
Department for Community Services, being focused on preventive efforts; cooperation and
coordination of prevention efforts between Government and non-Government agencies;
continuing evaluation of the effectiveness of the range of services and programs; and
community and youth involvement, especially youth self-help, in services and programs.
Programs established and supported by the Government are designed primarily to direct
young people away from crime or to reduce offending by those already involved in crime.
The Government has provided alternatives to traditional custody that are designed to remove
young offenders from the destructive influence of an offending peer group. It has provided
an increase in the strength of the Police Force, toughened the range of penalties available to
the Children's Court and increased the range of services to victims.
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In 1938 the Government allocated an additional $1. 125 million to implement the 'Kids and
Crime" package. That package contained a number of initiatives including: "Steering
Clear" - a parent education program; local offender and school support programs; alcohol
and drug abuse prevention programs; the law education program; the mentor scheme; the
"WorksYde" employment and training program;, community policing, such as
Neighbourhood Watch, blue light discos, and local community policing councils; and the
"Beat Crime" package, which brought together the "Kids and Crime" and community
policing initiatives.
In December 1989 the Government established the Children's Court of Western Australia
with greatly expanded powers and a much wider range of sentencing options available, with
the potential to administer the full range of adult penalties. In May 1990 further initiatives
were announced in juvenile justice including: The creation of the State Government
advisory committee on young offenders to advise Government on effective strategies to deal
with juvenile crime, which committee has presented several valuable reports to Government
and I believe will play an increasingly important role in the future; the introduction of a
police cautioning scheme 10 deal with minor offenders outside the Children's Court for
which enabling legislation was proclaimed on 1 August 1991; the strengthening of working
relationships between the Department for Community Services and the police for greater
coordination; and further development of the pilot station program in the Murchison area as
an alternative to custody for repeat offenders.
In recognition of the rights of victims three new initiatives were established in 1991: The
crime victim support unit was established as a pilot program and is now to be expanded on a
Statewide basis; victim reparation schemes were designed to bring victims and offenders
together; and community work orders were introduced.
In August 1991 the Government launched a package entitled "Into the Nineties" which builds
on all the earlier efforts. This included the following measures -

expansion of the station placement program and local offender programs;
employment of a senior Aboriginal programs officer with the Department for
Community Services to expand consultation with and participation of Abcriginal
families and groups in local offender programs;
the creation of a victims' issues officer to coordinate programs assisting victims;
expansion of the Fremantle police victim unit;
fornalisation of the drugs/alcohol education and treatment strategies by Health
Department and the Department for Community Services;
establishment of a new program of parent effectiveness for Aboriginal parents of
offenders;
programs by the Milnistry of Education aimed at reducing absenteeism and trancy;
implementation of the Balga/Girrawheen speedway and skills development program;
expansion of educaion and training facilities in juvenile detention centres;
provision of specialised detailed reports on serious repeat offenders to the courts by
the Police and the Department for Community Services; and
continued development of programs by the police aimed at improving police/youth
relations.

In November 1991 the Government launched the charter of victims' rights and announced
the citation of a victims of crime service through the crimie support unit, In January 1992 the
Government announced that it would establish a new Aboriginal sport and recreation
foundation to help prevent juvenile crime. These strategies and programs show that the
Government has emphasised prevention, diversion and rehabilitation. It will continue to
pursue these aims vigorously. The Government, however, is always open to innovation and
constructive comment and is actively developing new programs and strategies. It looks
forward to a timely report from the Select Committee on Youth Affairs which is expected to
provide valuable advice on the vexed question of striking the correct balance between the
needs of young offenders and the need to hold them accountable for their actions. The
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Premier has asked the State Government's advisory committee on young offenders to advise
her on priority areas in juvenile crime, especially on multi-agency strategies linked to
community based social crime prevention issues.
The reports of the Royal Commission into Black Deaths in Custody are also being reviewed
for the valuable information they contain on past shortcomings in the treatment of young
offenders. Despite all efforts, there remain a small number of repeat offenders who have not
responded to past programs and strategies and who constitute a serious risk to public safety.
This Bill is a measure of last resort to confront the threat which they pose, I commend the
Bill to the House.
HON DERRICK TOMLINSON (East Metropolitan) [2.00 pm]: The Liberal Party, having
considered three or four alternatives, has decided that it will vote for the passage of this BiDl.
Although our decision was to vote for the passage of the Bill, I am reluctant to say that we
support the Bill.
I believe this is a hasty and ill--considered response to community concerns about motor
vehicle misuse causing death and to the apparent increase in violent behaviour among our
juvenile delinquents. It reverses longstanding conventions relating to the sentencing of
juvenile offenders and contains some provisions which have been almost universally
condemned as being repugnant to principles of justice. Taken as a whole, I believe this
legislation is philosophically indefensible.
Given those very strng statements about the legislation, I am required to explain why the
Liberal Party has chosen to allow its passage through this Parliament. It has done so because
the legislation will do one very small thing. It will do what the Attorney General said more
than once yesterday that it will do; that is, it will deal with a small part of the complex
problem of juvenile crime. It will take out of the system a group which has been described
as a hard core, and which is further described in the second reading speech as a small and
very dangerous group of offenders. It will certainly do that much, and I put it to the House
that that represents the limit of the effectiveness this Bill will have. It wI sake out of
circulation that so-called small hard core of young offenders.
I want to focus on those aspects of the Bill, and I refer to the Attorney General's second
reading speech wherein a statement is made about the purposes of the Bill. I quote -

The Crime (Serious and Repeat Offenders) Sentencing Bill provides a clear and
precise means by which hard core repeat offenders can, firstly, be identified and,
secondly, be removed from the community so that the public can be protected and the
offenders themselves made subject to intensive and more effective programs of
rehabilitation.

They are the three professed purposes of the Bill: To identify that so-called hard core of
offenders, to remove them from the community, and then to subject them to intensive and
effective rehabilitation. While I am confident is will do the first two of those things, I do not
believe for one moment that is will subject those people to effective rehabilitation programs.
I would compare the purpose of this Bill to the common treatment of a boil. It is commonly
understood that a boil has a hard core. There are two common treatments of a boil. The first
is to place a poultice on the boil to draw out that hard core. I can see Hon Phillip Pendal
screwing up his face and I intended him to do that, because the repugnance that he feels
about that treatment is the repugnance others feel about this Bill. The poultice is applied and
the hard core is drawn. Alternatively, the boil is lanced and the hard core is removed,
following which there is a morbid discharge; and, following the morbid discharge, the boil
begins to mend. The problem with that common treatment of a boil is the same as the
problem with the treatment of these so-called hard core offenders provided for in this
legislation: It deals with the symptoms but does nothing to treat the cause. Every time a
person suffering an outbreak of boils removes one of the boils by that painful treatment of
removing the hard core, another boil rises to take its place. In the next few months we might
take out of the system the 40 people at whom the Government insists this legislation is
directed and put them away for indeterminate sentences, but there will be another group.
They will be treated, but there will be another group, and another, and another. When the
sunset clause of this legislation operates two years hence there will not be 40 young people
with indeterminate sentences, there will be a number which I cannot predict because I cannot
predict the exponential growth of the consequences of this legislation.
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Those are the purposes of the Bill as specified in the second reading speech, but what about
the other purpose of the Bill? I refer to the title of the Bill, which says -

An Act to provide for the sentencing of juveniles who commit certain offences
involving the use of stolen motor vehicles and of juveniles or other persons who
repeatedly commit those or certain other offences, and for related purposes.

The principal focus of the Bill as described in the title is to provide for the sentencing of
juveniles who commit certain offences involving the use of stolen motor vehicles, and those
offences relate to the offences contained in the Criminal Law Amendment Bill which was
passed yesterday. If that were the intention of this Bill - and I believe that should have been
its sole intention - all that was needed to achieve a procedure for the sentencing of juveniles
who commit certain offences involving the use of stolen vehicles was the passage of the
Criminal Law Amendment Bill yesterday. Section 371A of the Criminal Code already
outlines the offence of stealing a motor vehicle. That section was placed in the Act by this
Parliament in the spring session of 1991. Yesterday during the debate on the Criminal Law
Amendment Bill we agreed to an offence and penalty related to stealing motor vehicles and
using those vehicles to cause death; to an offence of stealing a motor vehicle and using it to
cause grievous bodily harm; and to penalties of 20 years for the first of those offences and
14 years for the second. By those sentences alone this Parliament has signalled to the

judiciary and the public that it views those offences gravely.
The second thing needed to achieve the purpose of the Bill as specified in its title is clause 10
wvhich relates to sentences for offences involving stolen motor vehicles committed by
juveniles. It is not merely offences contained in the legislation passed yesterday that are
involved in clause 10 but also other criminal offences committed in the process of stealing a
vehicle. That clause would have achieved the purpose specified in the title of this Bill. It
would have provided a means of sentencing juveniles for certain offences involving the
stealing of motor vehicles.
The third requirement that could have achieved the purposes of the Bill is the guidelines set
out in schedule 3. Therefore those three things alone - that is, the Criminal Law Amendment
Bill passed yesterday, clause 10 of the Bill now before the House, and the sentencing
guidelines in schedule 3 of the Bill before us - would have been sufficient. Had the
Government contented itself with that much of the legislation it would have addressed the
community concern which provoked it to act. That would have answered both community
concern about juvenile behaviour in stealing motor vehicles and the behaviour of those
juveniles in those stolen motor vehicles, and about the death and destruction which has been
caused by juveniles acting irresponsibly in stolen vehicles. It would have done those things
without provoking the anger that is apparent in our community. Such action would not have
attracted the criticism that this Government has introduced legislation which contravenes
United Nations conventions; it would not have attracted the condemnation of the thinking
community of Western Australia; it would not have offended all those people who have
expressed offence about this legislation; and it would also have been legislation with which
the Liberal Party felt much more comfortable. That is not the sole purpose of the legislation,
however. The Government did niot confine itself to those measures. [ refer again to the
purposes of the Bill as outlined in the second reading speech because in my address to the
House today I will focus on the objective of identifying the hard core offender and removing
him from the community and the Government's professed objective of subjecting hard core
offenders to effective programs of rehabilitation.
During the delivery of the second reading speech I took particular notice of the words which
said that the Bill provides a clear and precise means by which the hard core repeat offenders
can be identified. How clear, and how precise? The first draft of the legislation, the so
called "exposure draft', which we received a week ago today, contained a review clause.
That clause was replaced later by a sunset clause. The explanation for the review clause,
fnrt, and now for the sunset clause, is that given the gravity of the legislation and the severity
of the measures it contains, and given the statement that this represents the harshest
legislation of its ind in Australia, a need exists for a review of the legislation at the earliest
possible opportunity.
The sunset clause demands that the legislation be reconsidered by this Parliament if it is to
continue after the expiry date set down by that clause. I put to the House that another reason
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for that review or sunset clause is that the Government is not confident that it has established
clear and precise means to identify hard core offenders. In his second reading speech the
Attorney General said -

Administration of the Act must be closely monitored from the outset to ensure that
the aims of the Bill are being achieved.

I think that is an admirable and commendable approach and the Opposition in the other place
was instrumental in amending the Bill to introduce a new clause 13 to fornalise the process
of review that the Premier introduced through the committee to be chaired by Hon Ernie
Bridge. The Attorney General continued -

The Government has made it clear that on the best information available,
approximately 40 juveniles are at risk of triggering the repeat offender provisions on
their next offence.

I take that to mean, on the best information available, that 40 juveniles satisfy that
requirement at the moment and on 10 March will be exposed to the possibility of being dealt
with by the provisions of this Bill as repeat offenders, or violent offenders. Therefore,
40 juveniles may be taken out of the system subsequent to 10 March.
Hon J.M. Berinson: Only if they offend again after 10 March.
Hon DERRICK TOMLLINSQN: Of course. The Attorney General's speech goes on to say -

Suggestions, unsupported by evidence, have been made that as many as 400 repeat
juvenile offenders could be caught in the net. That is not intended and not necessary
and must be avoided.

I hope the best information available to the Government is accurate, because if more than
40 individuals are affected by the legislation - or 412 individuals, as one estimate has
projected using the Department for Community Services data - what will happen to the extra
372 individuals caught by the Act? It reminds me of an incident in my school days: My
class was in a technical drawing room and the teacher lost his temper and took a straight
edge - a fairly formidable piece of timber - and broke it over the posterior of one my fellow
students, a 13 year old boy. He did not merely give him a whack, or two whacks, such was
the severity and ferocity of his attack that he broke that straight edge.
Hon Fred McKenzie: He had no business being a teacher.
Hon DERRICK TOMLINSON: He then asked the boy why he did it. When the boy gave
him a reasonable explanation for his behaviour, what did the teacher do? He rook a
blackboard duster, wiped the boy's bottom with it and said, "I'm sorry." I wish it had been
the teacher's bottom and I would have suggested something else he might do with his
blackboard duster! I cannot help but compare that incident with what will be the
consequences of this legislation, if the Government's estimates are wrong. Several times
during debate yesterday the Attorney General protested that, although it had been said in
various quarters that the number of juveniles affected would be more than 40, the figure
would probably be less than 40. He was confident that it would not be more than 40.
Hon J.M. Berinson: I didn't bind myself, as you should remember, to a specific figure like
that. I said there could be some leeway either way but nothing that would bring it to 400 or
even substantially above 100.
Hon DERRICK TOMLINSON: I expect that some leeway either way would be quite
reasonable - in the order of five or 10 per cent. However, 1 000 per cent the wrong way
would be horrendous.
Hon J.M. Berinson: I would say 20 per cent one way or the ocher.
Hon DERRICK TOMLINSON: Therefore, an acceptable number of individuals affected
would be 50. 1 sincerely hope it is less than 50, and, in fact is less than 40; that the hard core
offenders are a mere handful; and that the 40 now caught by the legislation will not r-
offend. However, I am not confident of that. Some other figures have been bandied about
which purport to be derived from DCS files and which identify that potentially 412 offenders
could be caught. I cannot claim with any confidence that they are accurate figures and I
accept that they are based on rumour. Two of those 412 juveniles are 10 year aids, three are
11I year olds and six are 12 year olds. If we take away the number of breaking and entering
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offenders, we are left with 219; take away the number of motor vehicle offenders chat leaves
117; take away the number of unauthorised use of motor vehicle offenders the remainder
totals 40. Among those 40 are two 13 year olds, four 14 year olds and five 15 year olds. As
I said, I cannot claim that they are accurate figures, but if they are close to being accurate the
pained expression on the Attorney General's face is well and truly justified.
Hon J.M. Berinson: It is not pained, it is concentrating, I am trying to catch the significance
of your figures. Did you say the first figure you were taking away was for car theft charges
without any other associated -

Hon DERRICK TOMLINSON: I did not.
Hon J.M. Berinson: That is how you read it.
Hon DERRICK TOMLINSON: I said the 412 offenders include - I do not know whether
that figure is reliable or accurate - young people between the ages of' 10 and 17 who can be
caught by the provisions of this legislation now.
Hon J.M. Berinson: What was your reference to 117?
Hon DERRICK TOMLINSON: If we deduct statistics for breaking and entering the total is
reduced to 217.
Hon J.M. Berinson: You quoted the figure of 117.
Hon DERRICK TOMLINSON: Patience! The Attorney General is getting agitated. I do
not know why; I am only using rumnoured figures.
Hon J.M. Berinson: I am not agitated; I am trying to follow your argument.
Hon DERRICK TOMLIN"SON. According to the rumour, 412 juveniles can now be caught
by the provisions of this Bill. In other words, their being caught satisfies schedule 1, parts 1
and 2.
Hon E.M. Berinson: It also satisfies the number of persons required.
Hon DERRICK TOMLINSON: Yes. They satisfy the provisions of the Bill.
Hon I.M. Berinson: You said "satisfies the provisions of schedule V", which is a different
matter.
Hon DERRICK TOMLINSON: The Attorney General is being vexatious.
Hon J.M. Berinson: I am not.
Hon DERRICK TOMLINSON: If we take the number of juveniles on breaking and entering
charges from the 412 mumoured to be caught by the provisions of the Bill, the remainder is
219. If we take away those charged with motor vehicle offences the coral is reduced to 117.
If we cake away the number on charges of unauthorised use of a motor vehicle the total is 40.
Hon EJ Chariton: What did they do?
Hon DERRICK TOMLINSON: It is a rumoured set of figures.
Hon E.J. Charlton: Tell us what the 40 have done.
Hon DERRICK TOMLINSON: We do not know. Nonetheless, the rumour exists in the
community that that number of children will be affected by this legislation. It is also
rumoured that the purported DCS figures do not take into account juveniles now in detention,
and the number exceeds 412. Another rumoured set of figures indicates that, of young
offenders who in the past two years have applied for legal aid, 98 from the files of the Legal
Aid Commission would satisfy the provisions of the Bill now. Only the future will tell
whether the Government's figures are accurate or whether the nrnmoured figures are accurate.
The Government says thar on the best information available about 40 juveniles will be
affected. In trying to ascertain a figure I referred to the crime and justice statistics for
Western Australia for 1990 in the December 1991 report which contains the whole calendar
year from January to December 1990. We should bear in mind that these am statistics for a
single year only and in any year peculiar circumstances can arise. Therefore, we cannot say
with any confidence that they represent trends over time, although they do indicate the
pattern of offending. The statistics show at figure 4.3 that between January and December
1990, 843 juveniles appeared before the Children's Court on charges of offences against
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persons; 4 976 appeared on charges of breaking and entering or theft; 318 appeared on
charges of damage; 1 472 appeared on good order, 521 appeared on drug offences; 2 332
appeared on motor vehicle offences; and, 51 appeared on ocher offences. They are very
broad categories;, for example, stealing might range from stealing a Mars Bar to breaking and
entering and stealing goods worth thousands of dollars. Therefore, it is worth referring to
schedule 1 of the Crime (Serious and Repeat Offenders) Sentencing Bill to give some
credence to the proposition that only the hard core is the focus of the Bill. I refer to the
prescribed offences under the Criminal Code, including section 296 which deals with
"Intentionally endangering safety of persons travelling by railway"; section 296A which
deals with "Intentionally endangering safety of persons travelling by aircraft"; and, section
378(2) which deals with "Stealing a motor vehicle, aggravated by reckless or dangerous
driving". The first two of those offences are liable to maximum sentences of 20 years'
imprisonment and the stealing of motor vehicle offences, as we agreed to yesterday, are
liable to a maximum penalty of eight years. Burglary, if the offender is convicted on
indictment - a more serious charge - and criminal damage, if the property is destroyed or
damaged by fire, result in 14 years' imprisonment.
The data to which I have referred in the crime and justice statistics for Western Australia in
1990 show that no-one was guilty of the first of chose offences - under section 296 of the
Criminal Code - and that it is highly unlikely that many would be caught in the net of
intentionally endangering the safety of persons by railway. That is not the sort of thing
juveniles normally do. 1t is also highly unlikely that young people between the ages of
10 and 17 years would threaten to cause danger to persons travelling by aircraft, unless they
are terrorists or urban guerillas. I doubt that many young people would want to hijack a
plane and fly it to Cuba. We can predict that not many would be caught under section 296A
of the Criminal Code. However, the offence of stealing a motor vehicle, aggravated by
reckless or dangerous driving under section 37 8(2) of the Criminal Code, is a popular
pastime for hard core juvenile criminals and we would anticipate that many would be caught
under that section of the Criminal Code. That has certainly been the case in the past few
months. Also, we can assume that burglary, if the offender is convicted on indictment under
section 401 of the Criminal Code, would be applicable to juvenile criminals. However, it is
highly unlikely that juveniles would be involved in criminal damage causing property to be
destroyed or damaged by fire or arson, although some will intentionally or unintentionally
burn down shops, schools or bush and cause criminal damage.
I could go through the offences which have been superseded by amendments to the Criminal
Code.. Likewise, juveniles could be involved in burglaries, breaking and entering, arson,
wilfully lighting fires, dangerous driving and, under the Road Traffic Act, dangerous driving
causing death, bodily harm or grievous bodily harm. Given the severity of those sentences
and given that juveniles would be likely in all probability to not offend in relation to at least
some of those offences, the field is restricted somewhat. However, it does focus on a group
of young offenders who are acting irresponsibly in a way which is a danger to life, limb or
public property.
I now turn to violent offences. The crime statistics show that in the past two years only three
juveniles have committed homicide. Those three offences were committed by males and not
by females and involved homicide, not necessarily murder or wilful murder but might
include other homicides, notably manslaughter. Even so, it is highly unlikely that those
individuals who were convicted of murder in 1990 or 1991 would have been caught up by
this Bill, because the offences they committed have mandatory life sentences, not 18 months.
They will be adults by the time they are back in the system. Why did the Government
include this in the schedule at all?
The statistics also show that 17 and 18 year olds are tending to commit offences under
section 292, which involves disabling in order to commit an indictable offence.
Unfortunately, some 14 and 15 year olds are also involved. Acts intended to cause grievous
bodily harm or to resist or prevent arrest are liable for penalties of up to 20 years. Many
young people will resist being arrested, although whether they will resist anrest in such a way
that they will be charged under section 294 of the Criminal Code is open to serious debate.
Grievous bodily harm results in seven years' imprisonment and I anticipate that that is a
juvenile crime. It may be committed infrequently but juveniles wili be caught up by that part
of the Bill. However, it is highly unlikely that juveniles will be involved in offences which
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involve attempting to cause explosion likely to endanger life. Years ago some young people
enjoyed the hobby of making gum nut bombs and blowing up letterboxes; however we do not
celebrate Guy Fawkes' Night any more and it is highly unlikely that juveniles would cause
explosions let alone endanger life as a result of causing explosions. The offences of
wounding and similar acts results in imprisonment for three years. It is likely that juveniles
will commit assaults occasioning bodily harmn, serious assaults, indecent assault, aggravated
indecent assault, sexual assault and aggravated sexual assault. However, it is highly unlikely
that they will be involved in kidnapping or deprivation of liberty offences. Juveniles will be
involved in robbery and assaults with the intent to commit robbery.
Therefore, in the first schedule of die Bill the very nature of the offences that are described
reaffirms the Government's intention to focus on only the most serious of offenders
committing the most serious of' crimes. The Bill will not affect the sum~ total of those
7 960 young people who were before the courts in 1990 or the similar number who appeared
before the courts in 1991. Probably a small fraction of that 7 960 would be caught by this
Bill and it will be similar in the coming years. That figure may be 40. When we move from
statistics on the distinct juveniles to the statistics on penalties by offence, we see that the
number of those who will be caught by the legislation is restricted even further. Only
31 per cent of those 843 juveniles committed crimes against persons of such gravity that they
attracted a custodial sentence in 1990.
Hon JTM. Berinson: Another significant figure would be a break down of those sentences
into periods of less than three months, less than six months and so on. You will be aware
that one of the very common concerns is the large number of very short and useless terms of
detention.
Hon DERRICK TOMLINSON: Yes, die Government is tending towards locking them away
longer.
Hon J.M. Berinson: Does Hon Derrick Tomlinson have a figure that shows the extent of the
sentence?
Hon DERRICK TOMLINSON: The tables are rather lengthy and I am already taking
sufficient time to make my point. We could go on and on and I could refer at length to those
data, but they do narrow the number down from 7 960.
1 will move away from the crime and justice statistics for Western Australia and refer to a
document entitled "Trends in Juvenile Offending in Western Australia between 1988 and
1990". I cannot give Hon Joe Berinson the source because it was a paper presented at a
meeting convened by the advisory committee on juvenile offenders that I attended in the
middle of last year. The data presented by the Director of the Department for Community
Services at that seminar indicated the number of juveniles appearing in the Children's Court
in the years from 1988 to 1990. If we focus on the 7 960 juveniles who appeared in the
Children's Court in 1990 we find the pattern of recidivism: Six to 10 appearances,
763 young people; I1I to 20 appearances, 489; over 20 appearances, 178. That totals
1 430 young people who have more than six and an indefinite number of appearances before
the juvenile court - not convictions, but one would assume from that that they were
conviction appearances. Somewhere within that figure of 1 430 is an indication of how
many young people will be caught up by this legislation. While I acknowledge that the data
available to us are exceedingly unreliable, and in some instances result from rumour from
within the community, they are not less important because they are rumour, because they do
reflect community concerns - an uninformed community as it might be - about the
consequences of this legislation. Given that that data are unreliable, that the Government -
even on the best advice available to it - is not confident that 40 is an accurate figure, the
answer to the question of how many young offenders between the ages of 10 and 17 will be
caught up by this legislation is that we will not know until it has been operating for two
years.
Hon J.M. Berinson: That is not right.
Hon DERRICK TOMLINSON: Perhaps we might know when it has been operating for a
few days, but I suggest that we will not know at least until the first report of Hon Ernie
Bridge's committee is brought down in July 1992. The first report on the first three months'
operation of this legislation might give us some indication of the trends, but I repeat
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emphatically that we will not know how many young people will be caught up by this
legislation until the review under the sunset clause. 1 hope most sincerely that the
Government's figures do not reflect the number who will be caught up, that it will not be as
many as 40 who are the so-celled hard core offenders.
The second purpose of this Bill is to remove that hard core of young offenders from the
community. Is it justified that these people should he taken from the community? It is the
Government's philosophy and that of this Bill to take those young people from the
community to protect the community, and that is a long held purpose for the sentencing of
criminals. There is a justification in some instances, as we would all agree, for taking some
criminals out of the community and incarcerating them for the protection of the community,
but we are now focusing on juveniles. The philosophy of the Bill is to take this hard core of
offenders out of the community by imprisoning them or sentencing them to a term in a
detention centre. This represents a very important change in the conventions for the
treatment of juvenile offenders. [ refer again to cases that I quoted when we debated the
Children's Court of Western Australia Amendment Bill (No 2) last year. I referred to the
appeal by Walker - No 115 of 1988 - in the Court of Criminal Appeal, which was dismissed.
The court upheld that if the offence had been committed by an adult that fact would caUl for
the imposition of a substantial term of imprisonment.
At page six of the judgment the Chief Justice said -

In the case of a young person. it has long been recognised that the court will,
wherever possible, impose a sentence which has rehabilitation or reformation rather
than deterrence as its main element.

He went on to quote the Chief Justice of Tasmania, Sir Stanley Burbury, in the Lahey v
Sanderson case of 1959, Tasmania SR 17 at page 21. Sir Stanley Bwrbury said -

The courts have recognised that imprisonment is likely to expose a youth to
corrupting influences and to confirm him in criminal ways thus defeating the very
purpose of the punishment imposed. There has accordingly been a universal
acceptance by the courts in England, Australia and elsewhere, of the view that in the
case of a youthful offender his reformation is always an important consideration and
in the ordinary run of crime the dominant consideration in determining the
appropri ate punishment to be imposed.

The dominant consideration in determining the appropriate punishment for a youthful
offender, according to Sir Stanley Burbury in that case, was the reformation of that young
offender. Similar sentiments were expressed in the case of Noddy v the Queen in 1980,
when Burt CJ, in delivering his judgment to the court, said -

One must endeavour in every case, I think, to find a reasonable disposition of a case
of a child convicted of an offence which does not involve adult imprisonment. An
adult prison is not an appropriate institution for the imprisonment of a child and a
period of incarceration within one is not likely to do an adolescent person, male or
female, any good.

Finally, to quote from the case of Yorkshire, May 1988 Yorkshire pleaded guilty to a series
of sexual assaults of a gross character on a woman, and in that case Wallace and Smith J
said -

There has been universal acceptance by the courts in England, Australia and
elsewhere, that there is an essential difference between children and adults when they
come before a court exercising criminal jurisdiction. In particular, it has been
accepted by the courts that the reformation of the offender is always an important if
not the dominant consideration and that any sentence should be tailored with a greater
emphasis on the future welfare of the offender.

Hon J.M. Berinson: Does that indicate what the eventual sentence was? I will tell you that it
was an indeterminate sentence.
Hon DERRICK TOMLINSON: It was obviously a very grave offence. Let me hasten to
reassure the Attorney General, because I am sure the concern is running through his mind,
that 1 am not condemning the Government by a misunderstanding of this Bill which suggests
that its intention is to defy those principles by putting these hard core offenders in prison.
04768-1 3

8261



That is not the intention of the Bill. Those who commit violent offences and who are repeat
offenders, depending upon the offences that they commit, could well be sentenced to
imprisonment or detention. If they commit violent offences, having been repeat offenders
under the terms of the Bill, they will be detained for a minimum period of 18 months, and
they will have a mandatory indeterminate sentence of detention to be reviewed by the
Supreme Court. That is regarded as a measure of extreme gravity, and I hope I will not be
misconstruing the Bill if I say it should be regarded as a sentence of last resort.
There is concern that incarcerating young persons in adult prisons is not the way to address
the rehabilitation of young offenders. That sentiment was echoed by the Western Australian
Advisory Committee on Young Offenders, but unfortunately I do not have the report.
Hon J.M. Berinson: I interrupt to make one other point, because it has been the subject of
quite a lot of public comment. Nothing in this Bill changes the current standards in relation
to the institutions in which offenders are held.
Hon DERRICK TOMLINSON: That is a most important point.
Hon 1)4. Berinson: A view has been put forward that somehow these Bills provide for them
to be held in prison rather than in juvenile detention centres. These Bills do not affect the
standards applying to the places of detention.
Hon DERRICK TOMLINSON: I thank the Attorney General for that comment. I thought I
had made the point which he has reinforced most eloquently, but I make the point that
detention, either in prison or in a detention centre, is not conducive to rehabilitation. It is
punishment; it is retribution. Rehabilitative - I believe not; deterrent - I believe not.
I was about to refer to a Press statement from The West Australian of Tuesday, 30 April
199 1, where reference is made to the frst report of the WA Advisory Committee on Young
Offenders. I apologise for not being able to refer to the report itself because I do not have
access to it. The article reads -

Premier Carmen Lawrence released yesterday die first report of the WA advisory
committee on young offenders1 formed last July and comprising community, police
and judicial representatives.
"The committee has emphasised that the Jock-them-up mentality is counter-
productive and has urged the Government to take a broader and more thoughtful
approach to the causes of juvenile crime," she said.

In a fairness to the Government, I say that without any attempt to deprecate what the
Government has done. In all fairness to the Government, it has followed that advice
assiduously in the 18 months since that statement was published.
Let us take that in context with a statement by Dr Harry Blagg, who is a consultant to the
WA Advisory Committee on Juvenile Offenders. At the same conference to which I referred
earlier, referring to experience in the United Kingdom, he said -

In England the government instigated what is called a "short, sharp shock" regime in
its newly created detention centres and youth custody centres. This get tough
response was a dismal failure: the most recent Home Office figures show that 70% of
those released from detention centres and over 80% of those released from youth
custody reoffend within 2 years.

If the English experience of a short, sharp shock is a guide, what we might expect is that of
those who receive a short, sharp shock of 18 months' minimum, followed by an
indeterminate sentence of detention, when released, four out of five will re-offend.
Finally, to refer to the report of the official visit to Europe to examine criminal justice
policies published on 12 November 1991, Hon Joe Berinson, Attorney General and Minister
for Community Services, had this to say in the foreword to the report -

Imprisonment may serve a range of legitimate purposes including punishment of
offenders and protection of die community. However, in many cases imprisonment is
clearly no: useful, and even counterproductive. Statistics show that we are
imprisoning large numbers of minor offenders. To the extent that this is aimed at
reducing the incidence of crime, it may fairly be said that the strategy is not working
and there is nothing to suggest it will.
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The Attorney General was referring to short sentences for minor offences. At page 4 of the
report, the point is made -

Where the gravity of the offence is such that imprisonment is the only appropri ate
penalty, it should be for a sufficiently long period to serve the ends of punishment
and the protection of the community. Crime prevention and community education
approaches need to be given much greater emphasis.

That is a clear and succinct statement of die philosophy of this Bill: Where the gravity of the
offence is such that imprisonment is the only appropriate penalty, the term of imprisonment
should be for a sufficiently long period to serve the ends of punishment and the protection of
the community. The Attorney General then makes the point that short sentences of six
months or less are of no or extremely limited benefit to the community by way of crime
prevention and do nothing for the rehabilitation of the offender. So, the first sentence should
serve the ends of punishment and the protection of the community and, in the second, short
sentences do nothing for the rehabilitation of the offender. The point is made quite
adequately.
The second intention of the Bill is to take this hard core of young offenders out of the
community. If they commit crimes of sufficient gravity that they come within the second
section of the first schedule of the Bill, and if they have been deemed to be repeat offenders
under the second schedule of the Bill, they will suffer the consequences of imprisonment. To
that extent the Bill will meet its purpose: It will take them out of the community; it will
punish them; and it will protect the community for the period that they are out of circulation.
But will the Bill, and the consequences of it, meet the third of its professed intentions? The
second reading speech refers to the third intention as -

It will make those offenders subject to intensive and more effective programs of
rehabilitation.

Let us not just identify the number of young offenders; let us try to estimate what some of
their characteristics might be. I refer to debate in this House on Tuesday, 20 August 1991
when Hon Reg Davies moved an urgency motion relating to juvenile crime. I believe that
was the same day as the Rally for Justice was held outside Parliament. In his contribution to
the debate the Attorney General made reference to the results of work undertaken by the
Department for Community Services. The report to which he referred focused on vehicle
theft and was titled "Taking a closer look at car theft". I quote from the quotation by the
Attorney General -

In June 1991 the Department for Community Services and the Police Department
were asked to co-operate in identifying and reporting on the hard core of persistent
juvenile car thieves in this State.
An agreed definition of persistent car thief as someone who accumulated ten or more
charges of unlawfully using and/or driving motor vehicles in the 1990 calendar year,
led to t identification of 93 individuals who were believed responsible for 44% of
all charges of UUMV against juveniles in 1990.

The point was made yesterday emphatically by the Attorney General that the 93 individuals
identified in the report are not necessarily the same group who will be caught
Hon J.M. Berinson: That is because car theft alone or unlawful use alone is not included in
the schedule.
Hon DERRICK TOMLINSON: Some of the individuals in that data might be caught
provided that -
Hon J.M. Berinson: I would say they would almost certainly be caught - but some, not all.
Hon DERRICK TOMLINSON: I would be only so confident to say that some of them might
be caught by the legislation. My purpose in referring to that piece of information is not to
reinvigorate debate on how many will be caught but to focus on what the characteristics of
the young offenders might be. I was interested then and I am interested now in the
significant features of the youth identified as recidivist car thieves identified in the study. I
quote again from the Attorney General's speech on Tuesday, 20 August 1991 -
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Of the youth identified as recidivist car thieves in the study:
97% were male.
38% were 15 years or younger with 62% being 16 and 17.
66% were Aboriginal.
83% were from the metropolitan area.
62% have parents who are separated (or dead)....
57% are perceived as "lacking parent or adult support".
76% are neither employed or attending school.
55% not attending school were 14 years or younger when they left.
75% who had left school had problems when at school.
The mean total number of court appearances was 19.. .
74% had been convicted of 51 or more charges.
74% made their first appearance before the panel or court at or before the age of
12 years...
94% offend in company....
85% have been incarcerated at some rime during their offending career. Time spent
in custody on remand is not included in this figure.
48% have been incarcerated on four or more occasions.

If we accept that some of the young people identified in that study of recidivist car thieves
may also be some of the young people caught up by the provisions of the Bill now before the
House, or if we are a little more confident - as the Attorney General is - that some will be
caught by the provisions of the Bill, those characteristics are important. That is, 38 per cent
are 15 years or younger, and 62 per cent have parents who are separated; six out of 10 are
from broken homes or homes where one or more of the parents have died; and 57 per cent, or
six in 10, are perceived as lacking parental or adult support. Approximately eight out of 10 -
that is 76 per cent - of these people are neither employed nor attending school; 55 per cent,
more than half, of them who are not attending school were 14 years or younger when they
left school; and almost three-quarters of them experienced problems when they were at
school. When it comes to their history of offending against the law, 74 per cent, almost
three-quarters, had been convicted of 15 or more charges. Again, 74 per cent of them made
their first appearance before a panel Or court at or before the age of 12 years. Therefore, they
had started their careers of crime at a very tender age. Also, 85 per cent of them had been
incarcerated at some stage during their offending career.
If I were to predict the characteristics of the young offenders who will be caught up by the
provisions of this Bill, I would predict with considerable confidence that they will show two
or more of the following characteristics: They will be products of dysfunctional families. I
listened with considerable interest to the debate yesterday when the point was made
emphatically that the family is the core of the problem of these young people offending. We
are not discussing young people coming from "normal" families; we are talking about
children who are the product of dysfunctional families. The dysfunction of these families did
not begin when the children turned 10 years of age; these children experienced family
dysfunction as a feature of the sum total of their lives.
The second characteristic which I predict with some confidence is that these young people
will have suffered either sexual or physical abuse within their families - that is not extreme.
Hon Bob Thomas: It will be extreme sexual abuse in some cases.
I-on DERRICK TOMLINSON: Indeed. Extreme or not, sexual and certainly physical abuse
will be a characteristic, and this will not have taken place when the children were 10 years of
age. These children will have known emotional deprivation and they want someone or
something to love them. These children wili have known poverty; they will not just be poor
but they will have lived in poverty in a dysfunctional family and have known abuse. I also
predict that these children will not only have had trouble or problems when at school, but
that a large number of these people, who are callied the hard-core offenders, will have only
functional literacy. These children will probably be operating at a year three primary school
level in their language and number skills. It is a high probability that with that level of
literacy they will be not only unemployed, but also chronically unemployable. Many of
these young offenders will have abused one substance or another, be that substance alcohol,
amphetamines, glue or petrol. These children will be dopeheads of one kind or another
because that is their escape.
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These children will have low self-esteem, if any self-esteem at all. Let us predict that
60 per cent or 70 per cent of these children will be Aboriginal, so one of the first experiences
in life for the majority of these young people will be racial discrimination with which they
will have grown up. These young people, who will be identified and taken out of the system
for the protection of the community under the provisions of this Bill, will be individuals who,
if they have ever understood the norms and values of our society, have rejected them. Given
the dysfunctional families from which these children come, along with their experience of
racism and poverty and their need for requited love, it is highly probable that they will not
understand the norms and values of our society. They will be individuals who have been
rejected by, and in turn have rejected, the mainstream of our society. They will be outcasts
from our society who have rebelled in criminal ways against our society. Now this
legislation intends to take these people out of society for its protection.
When these children are taken out of the community and imprisoned or detained in a juvenile
detention centre, they will be, according to the aims of this Bill, subject to 'intensive and
more effective programs of rehabilitation'. Where does one begin with the rehabilitation of
these young offenders with the characteristics I have just described? I tell the Chamber
where one does not begin: One does not begin at Longmore, Riverbank or Nyandi, and one
certainly does not begin at Canning Vale, Casuarina or Bandyup! The professed purpose of
this legislation is that it will subject these people to more effective and intensive programs of
rehabilitation, but these aims will be frustrated at the outset because the rehabilitation of
these people at Riverbank or Longmnore will entail woodwork and metalwork classes. What
about making them literate? What about doing something for their self-esteem? What about
giving them some skills they can sell on the employment market? What about giving them
some of the values and norms of our society?
Hon B.L. Jones: What would you do?
Hon DERRICK TOMLINSON: How about giving them a chance to understand and
appreciate the norms and values of our society? These things will not be provided at Nyandi,
Longmiore or Riverbank. Hon Beryl Jones asks for the alternatives. I repeat the cry which
was made on the steps of this place two days ago:- Take a mere 10 per cent of the money that
we are now spending on juvenile detention programs - this is dead money, the only return on
which is the return to detention of repeat offenders - and invest it. Do not invest it at the end
of the process where these young people are already caught in the web and cycle of crime;
invest the money at the end where we can do something to give these children a decent life
chance - that is, provide the money at the beginning of their lives.
Hon B.L- Jones: I am not arguing with you.
Hon DERRICK TOMLINSON: Good! I put it to Hon Beryl Jones that all of the programs
which the Attorney General recited in the latter parr of his speech are commendable, but with
a fatal flaw: They are directed at the offenders and are not directed at the sharp end of the
problem.
Hon B.L. Jones: What would do if you had the chance? What do you suggest? What you
are saying is right to a large extent, but how would you tackle the problem?
Hon DERRICK TOMLINSON: I would dearly love to spend another hour enlightening Hon
Beryl Jones, but we should be putting a small portion of the human and physical resources
that we are now puffing into the detention, pursuit and processing of young offenders into
community based programs which work with the community and the family and the child
within his family. We would then not have dysfunctional families but functional families.
We should give chat child the opportunity not to return to his dysfunctional family, but to a
functional family which he does not have to escape from. I put it to members that this is, if
anything, the most serious flaw in the legislation. It will identify the hard core juveniles and
it will lead to them being detained at detention centres or, in extreme cases, prison. I predict
with considerable confidence that the rehabilitation of those young offenders is doomed to
fail before it begins because the Government, the Department for Community Services, the
detention centres and the prisons do not have the programs which are absolutely essential if
anything is to be done about rehabilitating the hard core offenders.
Hon George Cash: The Government is concentrating on the wrong end of the equation.
Hon DERRICK TOMLINSON: It certainly is and the unfortunate aspect of that is that we
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have already lost another generation of kids. We are referring to the generation of lost kids.
I sincerely hope that this Government and fut=r Governments direct their resources and
energies at making sure that we do not lose another generation of kids. When we put away
the, 40 juvenile offenders referred to in the legislation there will be another 40 to put away
and that will be repeated.
Professor Pfeiffer said that if we were to start turning around our processes of jusice now we
could expect it to observe the benefits of that turnaround in 20 years; in other words, it would
take a generation. Instead of wasting our resources and energies pursuing that hard core of
offenders simply to lock them away let us put our energies and resources at the sharp end.
I have grave concerns about some aspects of the Bill and instead of referring to them now in
detail I will deal with them during the Committee stage of the Bill. Even though the Liberal
Party intends to vote for the passage of the legislation, it remains a philosophically
indefensible piece of legislation.
HON TOM HELM (Mining and Pastoral) [3.24 pmJ: I support the Crime (Serious arid
Repeat Offenders) Sentencing Bill. Hon Derrick Tomlinson dealt with this Bill in the same
way I will; that is, even though I support the legislation my comments will give the
impression that I am opposed to it because I will point out what [ consider to be wrong with
it. I will also refer to the question asked by Hon Beryl Jones: What do we do about juvenile
crime and how do we fix the problem?
I agree with Hon Derrick Tomlinson that this legislation will not stop crime and it will not
stop juveniles appearing before the courts. In broad terms it could be said that we, as the
generation which camne before, are punishing young people for the crimes we committed. I
refer to the crime of omission, and all members in this House would be guilty of this crime
unless they are of the same standing as Mother Theresa, the Reverend George Davis from the
Uniting Church and other people who have dedicated their lives to helping others. I am the
first person to admit that I could have done more to help society and the young people who
this Bill is addressing.
The evidence available in other countries suggests that what we have been doing and what
we are about to do is wrong. It has been pointed out on radio programs arnd by people in the
community that as members of Parliament we are the paid servants of the people who elect
us and sometimes we have to respond in the way they require us to. This leads me to the
people involved in the Rally for Justice whom I have heard speaking at various forums. My
sympathies go out to Peter Blurton, and to Rob Arbuckle, who lost a friend as a result of an
accident involving a stolen vehicle. I have heard them saying that it is not a matter of
locking up the juvenile offenders and throwing away the key; it is a matter of doing
something about stopping juvenile crime.
I have alluded on many occasions to this Government's efforts to reduce juvenile crime in
Pant Hedland. I am disappointed at the Government's response to the clear evidence that the
programs which are in place at Port Hedland have been successful. I am unable to
understand the argument that what works in Port 1-edland will not work in suburbs like
Balga, Girrawheen and Coolbellup. I have explained on many occasions that it has nothing
to do with geographical causes; it is a matter of addressing people who have been identified
in this legislation and who will become victims of it when it is passed by having to serve
indeterminate sentences.
A great deal of research has been undertaken in this area and Hon Derrick Tomlin son quoted
from comments made at the "Prison - The Last Option" seminar which was held at the end of
last year and which I attended ini part. Hon Joe Berinson arranged a seminar which was held
in this Chamber and was attended by Professor Pfeiffer, who presented evidence of his
lengthy research. The situation in Germany is similar to that in Australia because Germany
is divided into different States and each one has a different way of dealing with crime. Since
the Second World War the results of his research in that country have shown a difference in
the type of crime which has been committed and the way in which it has been dealt with. In
his speech at the seminar- he pointed to both the British experience and the German
experience. In Germany the victims of crime play a role in determining what sort of
reparation is appropriate for the people involved in the sort of crimes that trigger these
sentences we are debating.
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Professor Pfeiffer also told us that the remorse the offender shows has something to do with
the punishment; so the punishment is more befitting of the crime. Hon Derrick Tomnlinson
raised the question of rehabilitation and said that there. is no evidence from anywhere in the
world that a person who is incarcerated can be rehabilitated at the same time. There are no
such programs and I agree with him that we should be teaching these young offenders
literacy and numeracy skills in prison. However, in our society, no matter how smart
somebody is, if they have a prison record they will have problems getting a job. So if people
with the attributes of well educated saints sre sent back to the environment from which they
came, what will happen? That is what we must talk about.
I agree with Hon Derrick Tomlinson that the time we have had to consider these measures
has been very short. I spent as much of that time as possible doing what research I could, yet
I could not find evidence of a rehabilitation program that has worked anywhere in the world,
although I have read about programs in France, various parts of the United States, Europe
and the United Kingdom. The only thing we can do - and we did this in Port Hedland - is to
bring about changes in people's environment and peer groups. In Port Hedland we helped to
re-channel the attractions of joyriding and to highlight its more positive aspects; namely,
driving a car fast and testing driving skills, experiencing the noise, repairing the engines, and
so on. That was a major focus of the Youth Involvement Committee in Karratha. Young
people who did not have much to do and were not interested in sport went to the tip to find
parts of car bodies and engines. I do not think they stole, but they scrounged and worked to
get money to buy parts in order to put old bombs on the road or on the dirt. I am not saying
that the crime rate in Karratha dropped because of that, but there was a perceived need for
that kind of activity, people were attracted to it, and it did not cost a great deal of money.
In his talk Professor Pfeiffer also told us about the German experience, where prison is a last
option for everybody in society. He said prisons are needed because criminals and bad
people do exist and need to be removed from society and punished. However, he said that
the majority of offenders, and the society, derived benefit from the ability to use the prison
option as a last rather than a first resort, as this Bill might suggest. Professor Pfeiffer gave us
some case histories from some States in West Germany, as it was then, which used a
different method of fines in their courts. For instance, corporate criminals received fines
appropriate to their circumstances. If someone was a rich man with plenty of assets he
would receive a major fine for his crime, and the proceeds of the fines were used to develop
programs to help young people, recidivists, and those who were not reeiving much benefit
from the society. That is what we need to do.
Hon Carry Kelly interjected.
Hon TOM HELM: We should not lose sight of the things we already do in this State. The
downside is that we lock up more people for longer periods than any other State in Australia,
but the programs we have put in place, such as the community service order progam, are not
publicised. We use that method a good deal, particularly in Port Hedlland.
Hon Garry Kelly: But the German experience is different. There, offenders do a community
service order after they are convicted, and if they fulfil their CSO obligations the conviction
is not recorded.
Hon TOM HELM: Professor Pfeiffer told us of his experiences in Germany and about some
of the British experiences. The response was given by Keith Hamburger, the Executive
Director of the Queensland Corrective Services Commission, who spoke about the futility of
the society that puts people in gaol for this purpose. Gaols, have been used inappropriately
by society as a method of social control. There is a myth that if we punish somebody
severely enough or show them the error of their ways by incarcerating them, society thinks
they have served their sentence and can come back and be an ordinary member of society
again. We know that is not the case.
Perhaps I should be reluctant to be speaking here today, because I have made the House
aware on a number of occasions that, along with many other people who live in the north
west, I object to Perth based politicians and public servants coming to the north west and
telling us what is best for us. Ever since I was a councillor with the Shire of Roebourne I
have told them to butt out, and I keep telling them that. Now I might be seen to be
interfering with Perth problems, but I do not see it that way. There are two reasons why I
should be involved in this debate and why I should try to convince the Caucus that there are
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other ways of doing things. Firstly, I am proud to have been born in a working class area of
Liverpool. In my peer group I had many mates who were subjected to borstai. They went to
the Isle of Man and were birched, not once but twice, and some are serving very severe gaol
sentences now. I was still in England in 1979 when Maggie Thatcher brought in her short,
sharp treatment. She was aiming to make the streets of the United Kingdom safe, reduce the
crime rate, and so on. I knew that some of my friends were in a situation where they thought
they had to commit crimes. It did not do them any good, nor the society in which they lived,
but that was my experience then.
I came to Australia and have lived in the Pilbara from 1980 until now, spending six of those
years in Port Hedland, and have experienced the before and after of the Port Hedland
program. My house was broken into and burgled five times in 18 months. The crime rate
there was phenomenal. Hon George Cash has asked questions in this House about the
number of offences, juvenile and other, committed in Port Hedland and the figures he was
given demonstrate quite clearly that we reduced the crime rate for juveniles there by more
than 50 per cent. I was there when that was happening, and when a concerted effort was
made by both the Government and the community - including Liberal Party members who
live in Port Hedland, and everybody else - to put in place the programs which I will describe
later; and the crime stopped. My house has not been broken into for two years now -
although we will keep that a secret! I do not have a dog or a burglar alarm system, and I
have not taken any more precautions against burglary.
Hon W.N. Stretch: But look at the size of you!
Hon TOM IHELM: But I was not living there then; I was here in Perth carrying out my
parliamentary duties. I suppose that was the reason my house was broken into. Nonetheless,
if I had not experienced those things in Liverpool and Port Hediand [ suppose I would not be
encouraged to contribute to this debate. As I did experience those things, I must try to
convince members in this Chamber that some of the things we are doing will at least put us
on the right road to stopping or reducing crime in Perth, as we did in Port Hedland. Port
Hedland is a part of our State. The Perth environment, in regard to crime, can still offer
young people the opportunity to be motivated in a positive rather than a negative way,
probably more than was the case in Port Hedland.
Programs will be put in place during the life of this legislation, and quite quickly. That
evidence was given by Professor Pfeiffer. I have a document tidled "Crime Justice and
Protecting the Public" which was issued by the Home Office in the United Kingdom and
which is dated February 1990. This is what the Thatcher Government proposed doing in the
United Kingdom and it is something that we have been doing in this State for some time.
The document states -

The Government proposes that before a court gives a custodial sentence, for offences
triable summarily or either way, it should be required to consider a report from the
probation service about the offender. Social Inquiry Reports (SIRs) are already
considered in a great many cases.

A vocal minority in our society say the courts should not do that and should take into account
the offence against society rather than the offender's crack record. The British have
abandoned their old ways and the route proposed in this Bill. The document continues at
points 3.17, 3.19 and 3.20 to mention extended sentences. In our State they are called
indeterminate sentences. The document points out that the Carlisle committee on parole said
that the extended sentence should be abolished under section 37 of the Criminal Justice Act
which enabled the Crown Court to impose an extended sentence on some persistent
offenders. The document continues -

The circumstances in which this power can be used are complex, but in essence, the
offender must have received at least three previous convictions after the age of 21 -

So this is dealing with adults -

- and at least two previous custodial sentences, which taken together add up to not
less than 5 years, one of which must have been of 3 years or more, or two of 2 years
or more.

That contained a complicated formula similar to the one used in this Bill. The British have
decided that they will not use that approach any longer because it was used between 1986
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and 1988 and proved nothing. Therefore, the British have been down the track proposed by
this Bill and found it proved noting. The difference in our Bill is chat it contains a sunset
clause with review power so that if the legislation is inappropriate the Parliament will be able
to consider it again later. The document goes on to say that the British Government will try a
new approach. It states -

Punishment in the community should be an effective way of dealing with many
offenders, particularly those convicted of property crimes and less serious offences of
violence, when financial penalties are insufficient. The punishment should be in the
restrictions on liberty and in the enforcement of the orders. All community service
orders place some restrictions on an offender's liberty and so may probation orders
when, for example, they require an offender to attend a day centre for a lengchy
period.

The British Government has realised chat the community service orders put in place in this
State are a way of depriving people of the ability to do what they wish in our society. Their
liberty is removed. The document deals with young people from the age of 10 to 15 years
and states -

From the age of 10 young people may be brought before the criminal court in their
own right. But parents should continue to have a very real measure of responsibility
for them until they reach the age at which they can begin making their own decisions.

I do not know what age that is. The document continues -

Parents should know where their children are and what they are doing, and be in a
position to exercise some supervision over them, The measures described in
paragraph 8.5 are available for 10- 15 year olds, but the criminal law also has a part to
play in making parents as well as children face up to their responsibilities.

I do not know how successful we would be if we tried punishing parents for the offences
committed by their children. We have had no call to do that yet. I am pointing out these
matters to show that what is being put to us today has been tried and found not to work. I
have more evidence that shows that this approach does not work.
Hon P.G. Pendal: Specifically, what will not work?
Hon TOM HELM: The Bill on its own will not work. It would be totally negative and not
conducive to ensuring good order or to reducing or preventing crime. This is what people
are talking about Some people are talking about retribution. I would rather stop a person
committing a burglary on my house than punish that person for committing the offence. 1 do
not want people to do these things at all. I have a number of documents including a
statement by the Chief Justice, David Malcolm, relating to this matter.
I have picked up another interesting document, the Crime Digest of August 1991. This
article may throw a shadow of doubt on the need to respond to what can be perceived as
society's need to punish young offenders or to see that they stop offending. A survey which
apper in the digest says that in the past few years considerable public interest has been
exprse about juvenile crime, with many Governments introducing new legislation to deal
with perceived increases in delinquency. Australia has in the past been recognised as one of
the most progressive countries in dealing with young offenders. The document states -

These measures have taken place in the absence of any systematic assessment of how
the public feel about these methods to deal with juvenile crime. In order to obtain
some indication of opinion on these and related issues the Institute, in association
with Frank Small and Associates, conducted a survey in five metropolitan centres -
Sydney, Melbourne, Brisbane, Adelaide and Perth. Approximately 1,300
respondents, over the age of fifteen were interviewed during the month of May 1989.

It then makes the broad statement that -

Only one in five agree with the statement regarding the locking up of youth who
commit serious crime.

The document then shows under the Heading "Table 1: Rehabilitation and Punishment" a
series of questions which were asked and the percentages for those who agreed, disagreed or
held no opinion. The first question asked was whether -
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It is more important to emphasize rehabilitation for juveniles than ir is for adult
criminals.

In answer 66 per cent of people agreed, 24 per cent disagreed and nine per cent had no
opinion. The second question asked was whether -

Youth who commit serious crimes cannot be rehabilitated and should be locked up
for as long as the law allows, without any attempt at rehabilitation.

In answer 19 per cent of people agreed, 72 per cent disagreed and eight per cent had no
opinion. The third question asked was whether -

The main purpose of the juvenile court system should be to treat and rehabilitate,
rather than to punish.

In answer 64 per cent of people agreed, 22 per cent disagreed and 14 per cent had no opinion.
Under the heading "Table 2. Youth Sentencing Policy", the first question asked was
whether -

The focus should be less on long terms of confinement for juvenile offenders and
more on programmes and treatments that will help these youth become law abiding
citizens.

Eighty per cent of 1 500 people surveyed agreed with that statement; 90 per cent disagreed
and 10 per cent had no opinion whatsoever. The second question was whether -

Juvenile offenders should be confined in the same institutions as adult prisoners.
Six per cent agreed with that statement; 89 per cent disagreed; and four per cent had no
opinion. The third question was whether -

Sentences for juveniles should be the same as those for adults for all crimes.
Twenty-eight per cent agreed with that statement; 40 per cent disagreed and I11 per cent had
no opinion. Those surveys give us an idea of how people feel. Thirty thousand people may
have formed the Rally for Justice to demonstrate and talk about how young people should be
treated, but the Australian Institute of Criminology survey, and information I have gathered
around the traps, indicate that people would rather see in place alternatives to people being
locked up and the key thrown away.
Hon P-G. Pendal: The fact that people prefer the softer option does not necessarily mean that
it will work any more than you say the hard line option will not work.
Hon TOM HELM: Hon Phillip Pendal has been here on a number of occasions when I have
described the situation in Port iledland. Offences committed there received the revolving
door treatment that the Attorney General and Hion Derrick Tom linson alluded to; that is, a
term of imprisonment which amounted to no more than a slap on the wrist. The offenders
returned to Port Hedland where a process was established to change the environment in
which they lived. As a result peer groups were able to see things differently. That could be
described as a soft option. Has Hon Phil Pendal visited Riverbank arid Lorigmore detention
centres?
Hon P.O. Penah: In a professional sense.
Hon TOM HELM: That is what I meant. One would not describe those places as part of the
soft option. Nonetheless some young people have indicated they found Longmore and
Riverbank better than their own homes.
Hon Derrick Tomlinson: I doubt that very much.
Hon TOM H-ELM: Some young people who have been abused physically or sexually would
rather the perceived security of Longnrore or Riverbank than their own home environment.
Hon Derrick Tomlinson: They prefer the protection. That is different from liking it.
Hon TOM HELM: Perhaps "prefer" rather than "like" would be the best way to describe it.
What I am trying to say is that the Bill before us is one we should support. However, we
must recognise that many people believe that it will help to resolve juvenile offending
problems. The reason is that rumours abound that at present the police and the Government
are soft on crime and that the police will not detain young criminals because nothing happens
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to them. They are only rumours. Anyone who spends rime with those young people will
know they do not welcome being sent to Loogmiore or Riverbank; but, on the other hand,
those places hold no fears for them. People who spend time with those young people will
know that the alternatives can be effective. During his second reading speech the Attorney
General read five pages of alternatives to gaoling young people. It could be said that because
young people are still stealing cars those programs do not work. However, it is nor a matter
of their not working; seine of those programs are not yet a year old - and some of them may
be inappropriate. In addition to those alternatives, on a number of occasions the Premier has
said that Ron Bowman, the man who coordinated the Street Machine program, will be
employed by the Government for six months to see whether a modified form of the youth
community facilitator model, which was written, introduced and monitored by him in Port
Hedland, can be used in one of the areas under threat in Perth at the moment. A sunset
clause is provided in this Bill and members should welcome the fact that the legislation is to
be reviewed on an ongoing basis. This legislation should meet the criticism that the
Government is soft on crime. As I said, five pages of alternative programs are described in
the second reading speech as well as the Government's willingness to employ Ron Bowman
for six months and to fund a program similar to that which was so successful in Port
Hedland.
Finally, I hope this afternoon that I have presented a middle of the road view of the two
extremes of the argument that the Government is soft on crime and that everybody is a
bleeding heart or a do- gooder. Accusations have been made that the Government is flying in
the face of United Nations conventions. I do not care what happens in the UN, but I do care
what happens in this country. Another issue about which people must be aware concerns
supporters of this Bill who think tougher measures should be in place and who take great
exception to being called racist for seeing this Bill as a model for solving juvenile crime.
The accusation of being racist can be answered by saying that whether we like it or not the
people who will be affected most by the provisions of this Bill will be young Aboriginals.
They will be the ones who will be locked up. The analogy might be that Mussolini did not
lie to be called a Fascist - but those who openly did not agree with his philosophy were shot
or put in gaol. People's opinions should be respected and people should be upset at being
called racist by opposing this Bill. However, society is asking Parliament to do a number of
things and by introducing this Bill and supporting the other measures in place, the
Government has got it right. If it has not, other measures must be put in place. I support the
Bill.
HON GEORGE CASH (North Metropolitan - Leader of the Opposition) [3.57 pmj:.
Firstly, I congratulate Hon Derrick Tomlinson for the fine, detailed speech he made on this
Bill. Those congratulations can be shared by Hon Tom Helm for his comments, which were
very reasonable. He was moderate in his criticism and made a number of positive
contributions in an effort to get on top of what is a very serious problem within our
community.
Yesterday I said that I believed the Criminal Code amendments dealt with by this House and
amendments to the Road Traffic Act were a knee jerk reaction to a highly charged emotional
situation which has developed following the deaths of Margaret Blurton and her son Shane
on Boxing Day last year. In its present form, this legislation is abominable. I will not say
more than that for the time being because my general sentiments have been expressed at
great length by Hon Derrick Tomlinson this afternoon. When the Government announced in
early January that it would recall the Parliament to consider the problem of juvenile crime
and its effect on the community - in particular, the problem of hard core juvenile offenders - I
expected the Government to bring to this House a complete package which would address
the problem or, at least, go a fair way to address the complex problem of juvenile crime.
However, the Government only presented two Bills, one of which will toughen penalties
generally and create offences in the Criminal Code and the Road Traffic AcL. The legislation
will also capture a particular group of people in the community who are said to be hard core
offenders. As much as I understand why the-Government would want to introduce specific
legislation to deal with hard core juvenile crime, I contend that that in itself will not solve the
juvenile crime problem. The Government, along with the Opposition, will put together a
complex and complete package to address what is a serious problem within the community.
In the past it was often convenient for Government members to blame the previous Liberal
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Government for some of the economic woes facing the State. That occurred particularly in
the early years of the Labor Government in Western Australia. Of course, the Labor
Government has now been in office for nine years and it can no longer resort to blaming the
former Liberal Governments of a decade or more ago for the economic woes in this State.
The Government now recognises that it has been a major contributing factor in the economic
situation facing this country. The Labor Government has been in office for more than nine
years which means that the young people who are 15 years of age today were only six years
old when Labor came to office in 1983. It would seem logical that while the Labor
Government has claimed over the years that it has addressed the juvenile crime problem in
Western Australia, the statistics show clearly that its strategy has not been successful and that
the Government has failed miserably in tackling juvenile crime in Western Australia.
From time to time the Government has released glossy publications which attempt to
convince the community it is doing something. I acknowledge that some of the things the
Government has done over the years have been positive, but they have not been sufficient to
address the entire problem of juvenile crime. I now refer to a publication entitled "Into the
90s" which is a strategy statement on juvenile crime produced last year by the Government.
It has six sections which try to convince the public that the Government is doing something
in this area. However, from the facts it is clear that this publication is no more than media
hype designed to perpetrate an elaborate hoax on the community. It is an attempt by the
Government to say that it has been doing something and to convince the people to have faith
in the Government. However, clearly the statistics show that the Government is not doing
enough. Juvenile crime, as [ said before, is a complex problem and until we are prepared to
recognise that and address the problem from the beginning through to the hard core end it
seems that we do no more than continue to breed a lost generation of juveniles.
It would be fair for Government members to ask what is the Liberal Party's juvenile
program. The Liberal Party would be delighted to work in a bipartisan manner with the
Government to try to seek solutions to what is a critical community problem. The Liberal
Party believes in the need to toughen up, but in being tough there is a need to be fair. Indeed,
'Tough hut Fair" is the tidle of our shadow Minister for Community Services' policy for
juvenile problems in Western Australia. The Liberal Party believes there is a special need to
have efficient and effective monitoring of offender tracking because at the moment there is
insufficient offender tracking in the State. That is illustrated by the Government's inability
to admit how many juveniles will be caught in the net to be created by the passage of this
Bill through the Parliament today. The Liberal Party believes there must be a meaningful
consequence in carrying out community service orders. They should be efficiently
supervised rather than is the case presently where often there is inadequate supervision of
community service orders.
The Government has made changes to car stealing and house breaking laws and those
changes were supported by the Liberal Party. My colleague the member for Scarborough,
Mr George Strickland, introduced a Bill in another place which intended to toughen up the
laws on house brealking committed by juveniles during daylight hours. Before the
Government decided to consider Mr Strickland's Bill it introduced similar legislation. I am
not complaining that the Government poached good Liberal ideas because I am pleased it
recognised that the policies and ideas proposed by the Liberal Party were positive and
practical.
A number of preventive strategies must be considered. Of course, one is to try to guide our
youth to responsible adulthood. The reparations system in Western Australia must be
reviewed. Today many young people face great pressures, and consequently more youth
respite centres ar needed. Some people in the community may think that is a soft option;
however, I support the idea of greater funding of youth respite centres so long as the youth
who attend them recognise that the centres are there to encourage them to obtain respite from
the pressures of society and to help them work towards becoming responsible adults.
One of the other problems that have been identified with the juvenile offending population in
Western Australia is substance abuse. The Opposition argues the need for 24 hour
detoxification centres for our youth so that they can attend and be offered the medical
services they require, but more importantly be placed on programs so that they can be turned
around and relieved of their substance abuse problems. Both Hon Derrick Tomlinson and
Hon Tom Helm have recognised today, through relating to the statistics of various
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Government agencies, that Aboriginal involvement in juvenile crime is disproportionate in
the juvenile crime system. That clearly indicates a need for the community to recognise the
needs of the Aboriginal population. I say to all those in the community who knock the idea
of the Government funding schemes to address the problems of the Aboriginal community.
that if we are not prepared to fund the schemes at this end of the equation we will end up
funding the hard core end, which will cost an awful lot more. Hon Tom Helm said that we
could have it either way, but if we did not address the question in the beginning we will pay
dearly for it at the other end.
I say to those people who claim that would be a soft approach or that I am advocating more
welfare payments, that we must restructure our system to recognise some of the positive
things that can be done to try to save that lost generation that was referred to earlier. We
must be prepared to organise employment opportunities for juveniles generally. I am
reminnded of some of the figures Hon Kay Hallahan has mentioned in this House and which
show that in excess of 25 per cent of our young population under the age of 20 years are
unemployed. The real figure is probably more like 40 per cent or higher. The huge
unemployment crisis that faces our juveniles at the moment is an obvious social consequence
of the economic downturn. We need to fast track some facilitation grants to various
organisations, such as parent support groups, community support groups and other
community organisations, so that they can play their part in contributing positively to a very
complex community problem.
Earlier I had the opportunity of speaking to a number of Aboriginal persons who had come to
the Parliament to listen to the debates on both the amendments to the Criminal Code and the
Road Traffic Act, but more particularly to the Bill that is currently before the House. In
discussing the Bill it was clear that those people believed it was draconian legislation that
would provide the opportunity of sentencing Aboriginal youth to 20 years' gaol and after that
to the possibility of detention at the Governor's pleasure. Their interpretation of the
penalties was perhaps a little misguided, but they were trying to explain to me that they
thought the legislation was too severe and clearly draconian and had been hastily drafted
without any consultation with the various Aboriginal groups around Perth. I was presented
with a letter from the Consultancy and Support Agency of the Aboriginal Corporation and I
will relate a few paragraphs to members. This letter will show the depth of feeling in the
community about this Bill. The letter says -

The proposed legislation, amongst other things, is:
perceived to be racist, in that it is targeted at Aboriginal youth. Custodial statistics
prove that, on a per capita basis, there are more Aboriginal Australians in the
State's prisons and institutions than there are Anglo or other Australians.
unjust and unfair. In targeting Aboriginal youth, in view of the fact that
Aboriginal youth were involved in high-speed car chases which, in some cases,
resulted in death, the Government has ignored the fact that high-speed police cars
were involved in the incidents. The Government justifies its support of the high-
speed police chases on the grounds of upholding the law without taking up
alternatives of apprehending car thieves, be they Aboriginal or other.
a coven form of genocide, in that it will enable Aboriginal youth not only to be
jailed up to 20 years but also to be detained at the pleasure of the Government,
through various, thereby restricting the natural Aboriginal population increase.

I will not read out all the letter- I have quoted enough to highlight the view of one particular
group. The letter is certainly in line with many other letters I have received from community
groups about this legislation. The community has not had an opportunity to consider fully
the likely impact of the legislation; it certainly has not been sufficiently consulted in order to
provide the Government with positive input and responses to a very complex question.
I should like the Attorney General to advise the Parliament whether the President of the
Children's Court, Hon Hal Jackson, or any of the magistrates of the Children's Court were
consulted about this legislation. If they were consulted, I would like the Attorney General to
say what advice was provided to the Government. If they were not consulted, and I
understand that is the real position, why were they not consulted when the legislation clearly
will have a very big impact on the Children's Court and the juvenile justice system? I have a
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number of files here with considerable information on the problems associated with juvenile
crime. I have minutes of meetings chat I and others have attended which provide ideas that
would assist to lessen juvenile crime. However, I do not believe that the atmosphere in
which we are meeting is conducive to relating those matters to the House. It would be more
appropriate to provide chat information either personally or through my colleagues to the
various parliamentary committees that are currently considering juvenile crime and related
matters. I will not take any more time of the House save to say that die Liberal Party has a
positive contribution to make on the question of juvenile crime in Western Australia. It is
prepared to work closely with the Government in a bipartisan way to try to achieve the
objectives of both parties on behalf of the community to solve this problem.
Hon Sam Piantadosi: Hon George Cash is mending his ways; it is good to see.
Hon GEORGE CASH: I am genuinely sorry chat Hon Sam Piantadosi is not able to speak
this afternoon on this Bill, because in the last few days we have had private discussions and
we seem to have similar views on a number of matters concerning the juvenile crime
problem.
Hon Sam Piantadosi: I was able to convert you.
Hon GEORGE CASH: I do not know about convening me, but I think we agree on a
number of matters concerning this problem. As the Attorney General stated in his second
reading speech, this Bill does not represent the answer to the juvenile crime problem in this
State. During the Committee stage I shall ask the Attorney General to explain just how he
arrived at the figure of 40 persons who might be caught by this legislation. Other matters
might be discussed during the Committee stage, but I congratulate Hon Derrick Tomlinson,
who was our lead speaker on this Bill, not only for the work that he has done on this matter
but also for the way in which he presented the Liberal Party's views this afternoon.
HON J.M. BERINSON (North Metropolitan - Attorney General) [4.21 pm]: I thank all
members who have contributed to this debate. I do not do so merely as a matter of form. I
believe that the comments which have been made have been made with proper regard for the
seriousness and the importance of the issues with which we are dealing. it seems to me that
they have been made in a way which offers the prospect of a long term, constructive view of
these vexed areas on all sides.
Last Wednesday I attended a public meeting organised by the Uniting Church. Hon Derrick
Tomlinson was there, and so was Hon Tom Helm, as well as other members from both the
Government and Opposition parties. I think it is fair to say that the overwhelming, if not the
unanimous, view of the meeting was critical of this legislation. One might easily have left
that meeting with the belief that somehow, in initiating and indicating its support for this
legislation, the Government and the Opposition -

Hon George Cash: Qualified support.
Hon J.M. BERINSON: Support of any kind. Hon George Cash and 1 are both in a
profession where the support which counts is the support which produces the result.
Hon George Cash: I make it very clear, and I am very serious when I say that it is qualified
support.
Hon J.M. BERINSON: I acknowledge that.
Hon George Cash: It is a complex problem and it needs a great deal more attention.
Hon J.M. BERINSON: I acknowledge that. As I was about to suggest, one could easily
have left that meeting with the view that the Government and the Opposition alike had lost
track of what is the real direction of public concern, and chat this legislation was inconsistent
with that direction. I spoke to the convener of that meeting after the formalities had
concluded, and I told him that one of my great disappointments and frustrations in the area of
law and order generally, particularly the juvenile element of it, has been the way in which
those who argue for a much morn severe and more punitive approach to the problem, and
those who argue the reverse, never seem to have a meeting of minds. My experience has
been - and I think on at least one or two occasions I have shared this with Hon Derrick
Tomlinson - that one can go to a meeting organised by those who are in favour of a more
stringent approach, and all one hears are arguments for the more stringent approach.
Conversely one can go to meetings such as we attended last week, and all one hears is the
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opposite. All too rarely do we have the experience of finding groups with competing views
actually sharing those views rather than fortifying their views with people of their own
established convictions.
In a sense the debate we have had today is a useful example of what might be achieved when
people get together without being agreed on a whole range of issues, but agreed on some at
least and, for the others, show they are prepared to discuss the various points of view in a
reasonable way. That has typified the debate today. Needless to say that will not preclude
me from one or two critical comments, because I can hardly be taken by those remarks to be
agreeing with everything that has been said.
I start by questioning the basic premise Hon Derrick Tomlinson advanced ina putting the view
that this is really indefensible legislation, despite the fact that he and his colleagues have
indicated their agreement to supporting it. As I understood it, his criticism had a couple of
major elements to it. Firstly, he said that this legislation is going along the wrong track in
looking to more imprisonment in any respect; particularly it is on the wrong track in heading
towards mandatory imprisonment. Secondly, as I understood Hon Derrick Tomlinson, he
said that the Bills are not necessary, and certainly they are not necessary in their present
form.
Hon Derrick Tomlinson: I said that all you need is the first Bill and part of the second.
Hon J.M. BERINSON: I accept that I think Hon Derrick Tomlinson also said that we might
have taken a lead from earlier initiatives by Opposition members in their approach to the
problem. I find it rather ironic to hear the general trend of discussion from honourable
members opposite, including the Leader of the Opposition, when I put those comments
relating to this Bill alongside those made in association with a private member's Bill
introduced by Hon George Cash. It is imporant to remember what that said, because it is
very easy to stand in this Parliament and say how serious the problem of juvenile offending
is in this State. In fact it is very easy to say that in practically any Parliament at all. We are
not unique in our problems. We are not unique in Australia, and we are not unique in the
world. The problems of offending and of juvenile offending have shown a very consistent
pattern over the last decade, and practically everywhere the graph has been on a very sharp
incline upwards.
So, it is very easy for us as a Government and for the Opposition as an Opposition, and for
every Government everywhere, to say that things are very serious; no-one will argue. The
real problem is, what will we do about it? We have been challenged constantly and we in
turn challenge the Opposition. Consider what has been said today and over the last few days
by members opposite with the provisions of Hon George Cash's Road Traffic Amendment
Bill that was introduced last year. That related only to the unauthorised use of motor
vehicles, and that would be what is now called motor vehicle theft. I point out to members,
as I reminded Hon Derrick Tomlinson by way of interjection, that unauthorised use of motor
vehicles does not even get a place in the two Bills that we have dealt with this week. They
do not appear in the schedule of offences which either trigger the repeat offender provisions
or those offences which can lead to schedule 3 sentencing guidelines even in the absence of a
record of repeat offences. The unauthorised use of vehicles simplicicer. so to speak, does niot
enter into the picture which these Bills create but they did enter into Hon George Cash's
picture. His Bill provided that for a second offence of unauthorised use of motor vehicles
within five years of a conviction of a frst offence there should be mandatory imprisonment
of not less than three months - as well as provision for a fine, which I put to one side. The
significant factor is mandatory imprisonment for three months and Do more than two years;
for a third or subsequent offence his Bill provided for mandatory imprisonment for not less
than three months or more than seven years. In other words, an offender who did no more
than engage in the unauthorised use of three vehicles over five years would be subject to an
absolute minimum period of six months' imprisonment divided into two separate terms and a
maximum total period of nine years.
Hon George Cash: Is the Attorney General frying to suggest that the Bill that I introduced
had more severe consequences than the Bill we are now discussing?
Hon J.M. BERINSON: Yes.
Hon George Cash: You are wrong!
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Hon J.M. BERINSON: I am not wrong, and the reason I am not wrong emerges from
Mr Tomlinson's figures because they included thousands and thousands of offenders who
would have engaged in the unauthorised use of motor vehicles two or three times over a
period of five years. We very deliberately are looking to a very small group of offenders
who have engaged in much more serious, more dangerous and life-threatening conduct, and
limiting the effect of these Bills to them.
Hon George Cash: Is the Attorney General saying chat the Government is taking a softer
approach to the problem than is the Liberal Party?
Hon J.M. BERINSON: We have demonstrated a willingness to take appropriately severe
measures in appropriately serious cases, and there is an important distinction there. I do not
take it further because what we are really about here are the provisions of this Bill. I must
remind the House though that it is not possible for members opposite seriously to stand and
complain about philosophical approaches related to the sentencing guidelines and penalties
provided by these Bills on the basis that they are unreasonable, arbitrary or excessive in any
respect, while at the same time ignoring the sort of effect that would inevitably follow from
the approach to offences and sentences which the Opposition has previously signalled.
Hon George Cash: Did my Bill refer to juveniles?
Hon J.M. BERINSON: No. Is the Leader of the Opposition saying that it would not apply to
juveniles?
Hon George Cash: I am certainly saying that it would not necessarily apply to juveniles.
The Attorney knows that that is the case.
Hon Derrick Tomlinson: It would not have put 15 year olds in detention for 18 months.
Hon J.M. BERINSON: Would the Leader of the Opposition care to indicate to me how his
Bill of general effect would exclude juveniles from a mandatory provision?
Hon George Cash: Yes. The Attorney General is aware of the provisions of the Children's
Court Act. He knows that that Act does not provide for the imprisonment of juveniles unless
under very specific situations of serious offences.
Hon J.M. BERINSON: We will pursue this at a later time -

Hon George Cash: I am sure the Attorney will, because he knows what is the situation.
Hon J.M. BERINSON: The Leader of the Opposition says it does not provide for detention
in places of imprisonment. He is crying to draw a long bow distinction between
imprisonment in prison and detention otherwise.
Hon George Cash: The Attorney knows that the mandatory penalty did not apply to
juveniles. Don't run away from that.
Hon J.M. BERINSON: We will not go into detail, but if Mr Cash is correct - now he is
saying that his hard-nosed approach to the stealing of motor vehicles does not apply to
juveniles, so that the tens of thousands of vehicles stolen by juveniles and causing such great
community concern were not intended to be affected at all by what he had to offer. Those
are the two alternatives.
Hon George Cash: It was to clearly advise the Children's Court that we did not believe at the
time that it was providing adequate sentences in respect of a number of matters, one in
particular being the unauthorised use of motor vehicles.
The PRESIDENT: Order! I think it would be a good idea if we talked about this Bill.
Hon I.M. BERINSON: That is an excellent idea, and that is precisely to what I was about to
turn. I was about to refer to a very serious part of the contributions by all the speakers,
Hon Derrick Tomlinson, Hon Tom Helm and Hon George Cash, alike, relating to the fact
that the Bill does not deal with constructive measures, either in relation to what might be
done to prevent these offenders from ending up in detention - and everyone agrees that is the
preferable result - or in respect of those who, as a result of this Bill, will end up in detention
for a considerable period. The first thing I want to acknowledge is chat that statement is
right: There is indeed nothing in the Bill which goes to these constructive measures. So, I
acknowledge the statement is right; but what I do not acknowledge is that that is a proper
basis for criticism. The reason for that is that the associated measures which speakers have
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said are necessary, and with which I agree, really relate, on the one hand, to administrative
issues to the greatest extent. On the other hand, to the extent that some particular measure,
especially an equivalent to adult parole for certain long term juveniles, requires legislation,
that is a very narrow, specific area which can be dealt with. The general constructive
measures everyone is concerned to see in place will be implemented by ordinary
administrative action, and that, I assure the House, will be vigorously pursued.
Hon Derrick Tomlinson: When?
H-on J.M. BERINSON: Immediately.
Hon Derrick Tomlinson: Will they be in place by 9 March?
Hon J.M. BERINSON: Of course not, but neither will the long term detainees be in place by
9 March.
I move to the question of the numbers to be caught by the legislation. As I have said in
another context, the number is not all that important.
Hon George Cash: It will be pretty important to a person who is caught. At the moment we
have two figures: One of 40 and another of 400.
Hon J.M. HERINSON: That is right. If Hon George Cash hears me out, I will agree with
him.
Hon E.J. Charlton: It will be 4 000 if we do not do something about them.
Hon J.M. BERINSON: It is not important if the figure is not precisely 40, with plus or minus
a few as a margin for error, however, it would be hugely important if the figure we were
talking about was of the order of 400.
Hon George Cash: What will you do if it is?
Hon J.M. BERINSON: That is a question the member asked earlier, and I will come to it.
Before that, I will respond to the figures Hon Derrick Tomlinson produced-, namely, that an
estimate of 400 or 412 people being caught by the legislation encompassed something like
193 cases of break and enters and 102 motor vehicle offences, and apparently separate from
those, approximately 77 unlawful use of motor vehicle offences. What I am unable to
respond to in that respect is the relevance of those various figures because, as members
would appreciate, they must be related to associated elements of offence.
Hon Derrick Tomlinson: Schedule 1.
Hon J.M. BERINSON: Yes. Hon George Cash promised that during the Committee stage
he would ask how the figure of 40 was arrived at. I will respond to the question now because
it is important to understand the basis on which we are operating. I do so knowing that I
repeat myself to some extent from yesterday's debate: The figure of 40 has been produced
by an analysis by the Department for Community Services. It is important to repeat that the
analysis required the manual extraction of records because the current computerised records
of that department are not in a form which allows the combination of the provisions of this
Hill to be applied. That is the advice under which we operate in indicating that relatively
small number. Hon Derrick Tomlinson, and Hon George Cash in another form, asked: Well,
what will we do if it turns out to be wrong and we end up with 400?
Hon Derrick Tomlinson: Or 480.
Hon J.M. BERINSON: I refer to whatever figure is regarded as bringing within the
legislation's net a number of offenders who were not intended to be caught in that net. As I
said yesterday, and as the Premier has said in another context, if any significant deviation
from the anticipated results occurs, that will mean that a significant deviation from the aims
of the legislation will have resulted.
Hon Derrick Tomlinson: And that will be too late, mate!
Hon J.M. BERINSON: It will not be too late, Mr President - I nearly adopted Hon Derrick
Tomlinson's friendly form of address, which I suspect would not be appreciated by you,
Mr President. It will not be too late because there is no point in Hon Derrick Tominson
asking what will we do with the other 400 offenders caught up inadvertently, so to speak-
They would not be caught by the legislation because 400 repeat offenders would not
suddenly emerge. What would emerge quite quickly if we are widely off the mark in our
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targeting of the group to which this legislation is aimed is that the way in which the
definition of the target group has been expressed is too wide and must be modified.
Hon Derrick Tomlinson: Do you mean schedule 1 will be modified?
Hon J.M. BERINSON: There are any number of ways that the modification might be
necessary. Firstly, it might be necessary to look at schedule 1; secondly, it might be
necessary to look at the 18 month period over which the offences occur; and thirdly, it might
be necessary - and these are all concerns - to look at the way in which the legislation
approaches the definition of repeat offenders by reliance on the number of appearances rather
than the number of charges. We acknowledge chat approaching criminal records on the basis
of the number of criminal appearances is a different approach from that which has been
previously applied. This approach is included in this Bill for the very deliberate purpose of
attempting to ensure that the net is not widened beyond the target group. However, if in the
light of experience - which is the only way in which we will know - it emerges that much
larger numbers than intended are likely to come within the scope of this Bill, the then Act
will have to be amended.
Hon Derrick Tomlinson: Does that mean we can anticipate after the first report of 31 July
that, if the net is too large and the legislation must be amended, we will be rushed back for a
special sitting of Parliament?
Hon J.M. BERINSON: No.
Hon. Derrick Tomlinson: It would not be so urgent then!
The PRESIDENT: Order!
Hon J.M. BERJNSON: If the kind of difficulties Hon Derrick Tomlinson fears are of the
order that requires the sort of urgent action to which he refers, we will not need a special
sitting of Parliament because Parliament will be sitting.
Hon George Cash: Not necessarily.
Hon J.M. BERINSON: Yes it will, and I will explain why. Parliament will be sitting unless
members do not intend to go along with the Hon Reg Davies' signalled motion, which I
sincerely hope members do go along with. It is worth looking at the inbuilt safeguards to
ensure that any necessary review will cake place in good time. If we start at the end point,
members will discover that within two years a sunset clause will necessarily demand a
thorough review of the legislation. However, that would be far too late if anything
significantly mistaken in the form of this legislation became apparent. Hon Derrick
Tomlinson referred to the amendment inserted in the Legislative Assembly last night
requiring a report by the responsible Minister every three months. As well as that formal
requirement, the Premier has indicated her intention to immediately ask a group to meet
under the chairmanship of Mr Ernie Bridge to engage in a continuing monitoring of the
position. In other words, there are ample opportunities for review and the first of them,
which does not even depend on actual experience but on further consideration of the terms of
the legislation which any members believe might be necessary, will commence as soon as
Hon keg Davies' motion is passed and the Legislation Committee has referred to it for its
consideration both the Bill we axe now debating and the Bill which was passed yesterday. I
welcome the fact that Hon Derrick Tomlinson is a member of the Legislation Committee.
We are all entitled to participate in its considerations, but I am aware that Hon Derrick
Tomlinson has developed a close interest and awareness of associated matters as the shadow
spokesman for the Opposition. It is a very useful combination that he should have both that
background and be a member of the Legislation Committee. I say that seriously because I
have no difficulties in acknowledging in this House, as I have in other places, that
Hon Derrick Tomlinson does approach these very difficult questions in a way that deserves
respect. Nonetheless, his approach was inadequate in one serious related issue; that is, the
question of alternatives. No-one has to tenl me that that is the hard question.
Hon Derrick Tomlinson was at his most eloquent when he was making the point that if only
one per cent of the current enforcement costs could go to what he called the sharp end of the
problem - that is, to constructive family and community work - a lot more would be achieved
by that redirection of funds than currently is being achieved by the funds to be diverted In
general I agree with that and everyone would agree with that, but the problem is that
generalities are easy; it is getting down to the tangible actions and programs which can
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usefully and practically implement these generalities which is always elusive. An enormous
amount is being done, but more should be done. It is not enough to say that more' should be
done and it does not help to say that it should be done in some generalised way; for example,
community or family work. One must be specific. No-one has been more active in that
respect than Hon Eric Ripper as Minister for Community Services. There is no question that
he and the Government remain open to every practical possibility that might emerge. Only
in the last few days as a result of having the legislation up for discussion I had a very
interesting meeting with the Executive Officer of the Law Society of Western Australia,
Mr Peter Fitzpatrick. The main reason for our meeting was to discuss this legislation but in
the course of that he told me about a program 1 had not heard about; that is, 'Project
Turnaround" which was initiated as a pilot program in this State. I am nor in the position to
make any judgment about the further use that sort of program might offer, but it was
certainly the first rime that I had heard about it. I made a point of noting it for further
discussion with other Ministers who might be involved to ascertain whether, on the one hand,
that program provides a further line of approach that could be usefully taken or, on the other
hand, whether that sort of approach is already being dealt with. I would not expect the
Legislation Committee to get into that line of business. AUl I am saying is that there are no
closed minds on the issues that might usefully be pursued and in that respect the reference by
Hon Tom Helm to his experience in Port Hedland is a very useful reminder of what can be
done.
The Leader of the Opposition indicated that so long as the approach was tough but fair there
was surely room for some joint consideration of further measures associated with these Bills
and with the problem generally. 7Te anticipated reference to the Legislation Committee,
while not in any way comprehensive, is an example of the sort of way in which opinions
across the range of parties in this place might be shared. Again, anticipating the agreement
by this House to Hon Reg Davies' motion we can reasonably expect some useful result from
that process.
Hon George Cash: Will you address the question I raised in respect of consultation with
His Honour Hal Jackson, President of the Children's Court and/or any magistrates of that
court?
Hon J.M. BERINSON: The Leader of the Opposition knows it is my invariable practice to
keep my consultations to myself for the Government's benefit and this especially relates to
consultations with the judiciary or with views and advice received from the judiciary.
Hon George Cash: Did you speak with the Chief Justice about this legislation?
Hon J.M. BERINSON: I am telling the House what the position is. This is not a cross
examination; it is a speech on my part. Hon George Cash asked me a question and I am
answering it. There are very important reasons which relate more to the judiciary than to
other people with whom we consult to maintain confidentiality of any discussions and any
shared views. The reason for that is that our judiciary cannot be compromised in any way by
a public airing of their views in particular areas which may conflict with their need to
implement legislation as it is eventually passed.
Hon George Cash: You acknowledged having spoken to the Chief Justice - it was done the
other day - and to the President of the District Court. Why don't you admit that you didn't
speak to the President of the Children's Court?
Hon J.M. BERJNSON: There is a very important reason for the Chief Justice's views being
aired. I asked him whether he was agreeable to his views on the legislation being made
public, and he indicated he certainly was agreeable and that he was, in fact, sharing those
views directly with the Opposition. I am sure the Opposition received something directly
from the Chief Justice in accordance with that.
Hon George Cash: You didn't speak to the President of the Children's Court and/or the
magistrates and they are the very people who wanted to speak to you about it.
Hon J.M. BERINSON: Is that so? That is what Hon George Cash asserts and it is a matter,
for the reasons I have indicated, to which I will not respond. Neither is that question relevant
to the issue we now have to determine. The issue is whether we are to get on with this job
and I believe the clear indication is that the House is prepared to do so. I commend the Bill
to dhe House.
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Question put and passed-
Bill mead a second time.

[Questions without notice taken.]
Committee

The Deputy Chairman of Committees (Hon Garry Kelly) in the Chair Hon J.M. Berinson
(Attorney General) in charge of the Bill.
Clause 1: Short title -
Hon E.J. CHARLTON. Having been called out of the Parliament during the second reading
debate, I will comment briefly on some possible consideration by the Committee when we
reach schedule 3. It was the intention of the National Party to move a couple of amendments
to schedule 3, and I will indicate where we think this Bill could have been improved.
There seems to be a great deal of concern about the potential number of juveniles who will
be caught by this legislation, but I do not consider that to be the prime concern of either the
Committee or the Parliament. The prime concern is why people are repeat offenders. If we
were to introduce legislation based simply upon how many people it would affect, we would
not have legislated for the use of Multanovas because too many people would have been
caught by it. There is no logic to introducing legislation based upon how many juveniles it
will catch.
Schedule 3 concerns court sentencing guidelines and begins -

The court sentencing an offender shall have regard to the need to balance
rehabilitation with the protection of the community and property and shall also have
regard to such of the following matters as are relevant and known to the court -...

Whether it be set out in schedule 3 or in seine other clause of the Bill, we are bringing this
legislation into being because of the problems associated with a breakdown in the
supervision of these children or in their capacity to adhere to the laws of this State. That is
why we have been brought back into this Parliament over the last few days to deal with this
problem. Nowhere does the Bill provide chat in future the parents or guardians will have
anything to do with the rehabilitation of these young offenders. Hon Derrick Tomlinson
suggested various numbers of young people who might be caught by the legislation, yet the
very basis of the problem we have come here to address is the discipline, direction or
influence of parents or guardians on these young repeat offenders and why they are repeat
offenders.
Hon J.M. Berinson: Could you make clear the point of your inquiry? Are you saying that
offenders whose parents are capable of controlling them should be detained less, and those
whose parents cannot control them should be detained more? If I am wrong in that, could
you tell me where I am wrong and what you are really saying?
Hon E.J. CHARLTION: What I am saying has nothing to do with that interpretation by the
Attorney General. My concern is that, first, presently when children are taken to court little
if any input is required from parents or guardians as to why, in their opinion, the children are
in that situation in the first place; and secondly, and even more importantly, what role they
will have in the future. We should set this right. We are providing in schedule 3 that various
things must be taken into account when sentencing, such as young offenders' rehabilitation,
previous offences, what has been done in the past and what will happen in the fattire. Surely
the very basis of that would be to know whether parents or guardians would have the
capacity to be involved to the benefit of the children's future.
Hon J.M. Berinson: But we are dealing with sentencing guidelines. Are you saying that the
interest or capacity of parents should affect the sentence one way or another?
Hon E.J. CHARLTON: Yes.
Hon J.M. Berinson: How would that operate?
Hon E.J. CHARLTON: In this legislation there is increased capacity to detain these
juveniles. That will be reviewed by the Department for Community Services' chief
executive officers making recommendations. Is that correct?
Hon I.M. Berinson: No, that will not happen at the time of sentencing but at the time of
release.
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Hon ElJ CHARLTON: It will happen on an ongoing basis. I am not saying that what I am
suggesting should appear in the third schedule. I am asking why this legislation does not
place any emphasis on die involvement of parents and guardians in court proceedings either
at their commencement, during the sentencing procedure or in the rehabilitation exercises
determined by the court. Schedule 3 mentions that such things as remorse will be taken into
account. Those sorts of things will be put by the representative of the juvenile, or the
juvenile himself. However, the parent or guardian is not called on. I wonder why. I will not
move an amendment to implement such a requirement because of the debacle in this
Parliament created by the other House sitting for a day longer than expected resulting in our
being here on a Friday after members from the other place have left, in some cases for the
Eastern States. If I moved an amendment nothing further could happen with the Bill. I
apologise to the Chamber for not raising these martens before, but I was unfortunately called
away at the relevant time.
I do not want this debate to end without returning to the point raised by Hon Derrick
Tomlinson relating to his concern - a concern I do not share - about the number of juveniles
who might be caught by this legislation. The more juveniles who are caught by this
legislation the more important it is that we establish why they are being caught. As I said
yesterday, surely we want to see such things as the role of the parents of these juveniles
addressed. Having made this point, I will be interested to hear a response from the Attorney
General about the lack of involvement of parents or guardians in this Bill. It seems to me
chat one of the root causes bringing down our society and for the number of repeat offenders
is that this Government and many of our so-called do-gooders who work from 9.00 am to
5.00 pmn are not supported by the parents or guardians of these juveniles.
My approach in this ara is supported by some Government members outside this House. I
hope those members start to take control of the Labor Party from those who presently have
that control. We seem to rely on the Department for Community Services and people in
9.00 am to 5.00 pm jobs to overcome these problems. It has been said to me that these
people are not getting to the cause of these juveniles being on the streets in a range of
circumstances which contribute to their, first, becoming offenders, and secondly, becoming
repeat offenders.
We have reached the concluding stages of this Bill without it recognising the place of parents
and guardians, If the child of any member of this place, including my child, was charged
with an offence and a court proceeding was undertaken I am sure they, like 1, would want to
be in court and to know what was happening to their child. They would want to participate.
If they did not, it would be obvious that they did not care about their child. That would make
it obvious why the child was in trouble in the first place. The courts should be having a hard
look at parents or guardians of offenders so that if they are not showing the right example to
their children it can ensure that other people are given that responsibility in an attempt to
ensure those juveniles do not become repeat offenders. Nobody has mentioned this during
the debate.
As I said yesterday, we can deliberate and implement rules and regulations - we can do what
we like; but unless we involve parents and guardians we air doomed to failure, unless the
Government believes it will be able to replace those parents and guardians with another
group of people. We all know that no suitable replacement is available for caring parents or
guardians, so anything else is the next best thing. One of the prime reasons for our being
here today is that these children have not been given a replacement for their parents or
guardian - most of them have no-one. I guarantee that if we went to look at the home life of
the children on the list quoted by Hon Derrick Tomulinson to ascertain what help they have,
such as assistance to get to school, or the sorts of assistance that all children demand so that
they may live a lawful life, we would find they have no such assistance, and that is why we
are here today.
Hon J.M. BERINSON: I assure Hon Eric Charlton that I was not trying to be difficult or to
place obstacles in his way when I asked him to elaborate on any result he is loolking for from
the suggestion he is making related to parents and guardians. No-one has any doubt about
the significance of having a family, of the family generally, or of the role of parents in
particular in influencing the conduct of their children by either allowing a position to arise
which results in juvenile offences occurring or not doing sufficient to prevent a repetition if
such an offence does occur.
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Having said that, I must say to Mr Charlton that I anm forced back on an earlier comment I
made today; that is, that it is important, if we are to look at the serious prospects of achieving
something, to gel away from generalities and on to actual propositions that can be recognised
as something to be implemented to address this problem. I am unsure, for example, whether
Mr Charlton is suggesting that there should be provision for compulsory attendance of
parents at the Children's Court when charges against their juvenile are being heand.
Hon E.J. Charlton: Yes.
Hon J.M. BERIN SON: If he wishes to argue that point, I think it must be argued more fully
than we can do now on an unrelated issue. I believe the whole Committee would need to
come to grips with how useful it would be to force parents to attend court hearings and what
use would be made of their attendance, given the whole range of responses one can expect
from parents when they attend court hearings with their juveniles. I suggest that matter is not
relevant to this Bill and that to the extent it may be a useful idea to pursue at all it is one that
is surely of general application to all juvenile offenders. One would surely not wait for the
re-offender before calling on the parents. In other words, this is not the place to do that. The
Children's Court of Western Australia Act may be the legislation under which this
suggestion should be considered.
For the moment I do not think the concerns expressed by Mr Charlton can be accommodated
here. In any event, before we would be prepared to ury to accommodate them they would
have to be honed down to something more specific and supported by a clear idea of what we
would expect the court to do with whatever it was that emerged from the parents'
appearance.
Hon E.L. CHARLTON: I will leave it at that. Prior to the House coming back yesterday I
said publicly that this exercise would be a waste of time and resources if, in association with
this legislation, we did not address the other problems. I give notice that during the autumn
session I will ensure that the National Party introduces an amendment to the Children's Court
of Western Australia Act and any other legislation concerning court proceedings in which
juvenile offenders are involved to require their parents or guardians to be in court so that in
future they will be fully accountable. We will also move to ensure that restitution for
damage to other people's property is forced upon those parents or guardians.
Clause put and passed.
Clause 2: Commencement -

Hon DERRICK TOMLINSON: When we debated the Criminal Law Amendment Bill 1992,
which is part of this juvenile legislation package, the Opposition queried the commencement
date of 9 March, and the Attorney General provided cogent measons for the starting date. I
am at an advantage discussing this Bill because the Government provided the Opposition
with the clause notes. and under the circumstances that was commendable. The notes for
clause 2 explain that 9 March 1992 is the earliest practical date by which the courts and law
enforcement officers can be informed of the new provisions, and the Opposition accepts that.
However, I anm concerned about the second part of the explanation for this clause, which
states that -

Relevant departments establish the infrastructure to receive into custody and provide
rehabilitative programs for juveniles dealt with under the Bill.

That provides us with something like 28 days in which to establish the infrastructure to
" receive into custody'. I imagine that is quite acceptable, because within that 28 days it is
simply a matter of modifying the procedures already in place at the juvenile detention centres
and other places where the offenders might be detained. The second part states -

...provide rehabilitative programs for juveniles dealt with under the Bill.
Two conflicting statements appear about the rehabilitative intentions of this legislation. The
first is contained in the second reading speech to which I referred several times during my
address at the second reading stage. The second is in the Attorney General's summing up of
the second reading debate, when he indicated quite clearly that this package of legislation has
limited intentions; that is, the identification of the small group of offenders and the removal
of that group to places of custody to protect the community. He then went on to say that it is
not part of this Bill to provide for a rehabilitative program- That also is an acceptable
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argument because the package would require the allocation of considerable resources and
time. The relevant service providers would have to make not merely administrative but also
professional decisions which would require considerable time to be implemented. However,
unless an immediate attempt is made to establish those rehabilitative programs this
legislation will not merely nor solve the problem - I do not think it is intended to solve the
problem - but also will contribute to a worsening of the problem. It is my understanding that
the rehabilitative package, which is an essential part of the total intent of the Bill although
not a part of the legislative tenns of the Bill, is to be announced soon by the Premier. If that
is the case and it is to be given some priority for implementation, is the commencement date
of 9 March appropriate to meet the concerns expressed about that matter?
Hon J.M. BERINSON: I am sure Hon Derrick Tomnlinson feels he has identified a serious
potential weakness in what I have said.
Hon Derrick Tomlinson: Not at all; I have asked a question.
Hon J.M. BERINSON: He has identified the reason my clause notes are not usually
provided. They have absolutely no status; they are notes drawn up for my advice based on
the terminology of the Bill. They are there for my consideration, not in any way to bind me.
They obviously cannot bind me and are for my guidance. The explanation at the end of these
clause notes is wrung and I would not, in the ordinary course of events, have advanced them
as a reason for the commencement date, just as I did not advance them last night.
In summary, the matters to which the member has referred have no status and in my opinion
do not reflect the position. The reason is that there can be no question, for example, of
having to provide additional places in juvenile detention centres by the date the Act
commences. All that will happen on the date of commencement is that certain juveniles who
have met the definition of repeat offenders as outlined in the Bill will be at risk of sentence
under the guidelines of this Bill if they repeat again. Therefore, after 9 March the need will
arise for another offence, for the apprehension and conviction of the offender and for a
conviction which attracts the detention provisions. We cannot anticipate how quickly the
numbers will emerge but, certainly, none will be emerging on 9 March. That is a logical
impossibility and the centres will deal, in the ordinary course of events, with the initial
increase which may result from the implementation of this Bill.
In short, the commencement date allows a minimum time for proper implementation, but the
Government does not pert~eive any difficulties beyond it.
Hon DERRICK TOMLINSON: I found the Attorney General's answer entertaining but not
edifying. it is like asking someone the time and being told that it is half past February.
While the clause notes may be wrong the second reading speech stares that the offenders
themselves will be made subject to intensive and more effective programs of rehabilitation.
Given that is a professed objective of the legislation did the Government, in setting the
9 March commencement date, give consideration to a date later than 9 March which would
have enabled it to have in place before the commencement of the legislation the programs
essential to give effect to the rehabilitative intent of the legislation?
Hon J.M. BERINSON: During the second reading debate I informed
ion Derrick Tomlinson that work would begin immediately on the rehabilitation program. I
have had nothing to indicate that it will not be available in good time for any need.
Hon MAX EVANS: Yesterday the Attorney General said that a notification program of
repeat offenders would be available. What action will the police, courts and Depa-mnent for
Community Services take with respect to the notification of the 40, 100 or 400 persons?
Hon J.M. BERINSON: Although I answered that question yesterday, I point out that it is
important that advice be given and be given effectively. There is no point giving it in a way
which is not received or understood. Where necessary that would be done by personal
advice and, although this is not a matter directly within my portfolio responsibilities, that
could well be handled by either the Department for Community Services or the police,
depending on the availability of resources.
Clause put and passed.
Clauses 3 to 6 put and passed.
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Clause 7: Review of detention ofjuvenilea -
Hon DERRICK TOMLINS ON: Since subclause (2) deals with the review of the detention of
juveniles, are juvenile offenders eligible under section 37A of the Offenders Community
Corrections Act 1963 to have their sentences reduced by parole?
Hon J.M. BERINSON: The provisions apply to juveniles but only where the juvenile is
sentenced to a term of impnisonment as opposed to a term of detention. In practice
impnisonment of juveniles is a rare occurrence so the application of this subclause would also
be rare.
Hon DERRICK TOMLINSON: Given that the parole provisions are limited to that very rare
instance, are juvenile offenders being sentenced to prison rather than detention under the
provisions of section 1 3D of the Child Welfare Act for the remission of sentences? Will the
same provisions for remission of sentence under the Child Welfare Act apply in
subclause (2)?
Hon J.M. BERINSON: This question relates also to the distinction between detention and
imprisonment. Section 13D of the Child Welfare Act relates only to detention; therefore, it
cannot be linked to the previous question relating to the application of parole on
imprisonment.
Clause put and passed.
Clause 8: Sentencing and detention of adult repeat offenders for violent offenices -
Bon DERRICK TOMLINSON: In principle there is equality of tatrnent of juvenile and
adult offenders. While the Government was considering this legislation it undertook some
research to find out whether any of the people involved ini driving stolen vehicles leading to
the death of another person would have been caught by this legislation had it been passed
some time previously. The Attorney General indicated that one driver would have been
caught. According to the best information available to the Government, the possible number
of people who will be caught is 40, give or take a margin of error. That would suggest that
the Government acted responsibly with regard to juveniles and made decisions which, to the
best information, caught a clearly defined target group. So in the time between the release of
the exposure draft and the drafting of the Bill now before the Chamber the provisions for
juveniles were extended to adults. Did the Government undertake a similar analysis of adult
offenders to see how many might be caught by this legislation, particularly since section 661
of the Criminal Code defines that an offender who has been convicted on at least two
occasions can be declared a habitual offender on the third conviction and can be sentenced at
the Governor's pleasure. I understand something like 18 persons are imprisoned on
indeterminate sentences and of that number 10 are caught by the provisions of sections 661
and 666(2).
Hon J.M. Berinson: That does not include those on life sentences.
Hon DERRICK TOMLINSON: I am going on the information 1 have available which is
I8 indeterminate sentences. It may include strict life sentences. Did the Government in
framing clause 8 to establish equality between juvenile and adult offenders undertake similar
research to determine how many adults might be caught by this legislation?
Hon J.M. BERINSON: Yes, and the indications are that there would be many fewer adults
caught than juveniles.
Hon Derrick Tomulinson: How many?
Hon J.M. BERINSON: In the range of a handful. The reason for that is that in most of the:
cases that were thrown up by this inquiry the adult offender had in any event received such a
long sentence that he was prevented from further offending over that period.
Hon DERRICK TOMLINSON: I am not tring to skit: and say, "Look, I found something
which is a terrible flaw in this Bill" because in attempting to establish equality between
juveniles and adults the Government has extended the provision to cover a mere handful of
adults compared with 40 juveniles caught by the provisions of the Bill. Given the Attorney
General's answer, the offences specified in schedule 1 of the Bill axm of such gravity that
most adult offenders would already be serving sentences which would put them outside the
18 month period. How many of this mere handful of adults offend fewer than five times or
less than once?
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Hon J.M. BERINSON: I assure Hon Derrick Tomlinson that it is not less than once. When
we get down to small numbers of this kind it is even more difficult, if not impossible, in the
absence of experience to specify precise figures than it is in the case of juveniles. However,
so far as we can tell, the numbers would be very small.
Clause put and passed.
Clauses 9 to 14 put and passed.
Schedules I and 2 put and passed.
Schedule 3 -
Hon DERRICK TOMLINSON: My question relates to the clause notes, and I am sure that
the Attorney General will indicate to me chat they have no standing therefore my question is
based upon wrong information.
Hon J.M. Berinson: If you are so sure, why ask?
Hon DERRICK TOMLINSON: Because it is an important question.
Hon George Cash: It is important to have it on record.
Hon DERRICK TOMLINSON: The sentencing guidelines indicate that the court sentencing
an offender shall have regard, not "may" have regard, and then indicates six considerations to
which the court shall have regard. That includes some of the rights of the victims of the
crime as contained in clauses (a) and (b). The clause notes state that not all matters are
required to be considered, and that only those matters relevant and known to the court will be
considered. The procedure is that a victim of an offence is not necessarily brought before the
court. According to the victims' charter that the Government announced a short while ago, a
victim impact statement will be presented to the court. My understanding is that it shall be a
written statement - whether that is based on correct or incorrect information - and will be
drafted by officers of the Crown Law Department and presented to the court. Can the
Attorney General assure members that the matters pertinent to paragraphs (a) and (b), which
reflect the rights of the victim, the consideration of the circumstances of the victim and the
effect of the crime on the victim, will be known to the court so they will be properly
considered?
Hon J.M. BERINSON: It is a matter for the prosecution to bring all relevant matters to the
court's attention, and to the extent that the position of the victim is relevant to that purpose
the prosecution would do so. I believe that Hon Derrick Tomlinson may have
misrepresented the charter of victims' rights in one respect. On my memory, and subject to
correction because I do not have a copy of the charter with me, the charter requires the
prosecution to submit a written statement of the victim's circumstances and the effect of the
crime on the victim. It opens up the way for victims to present, through the prosecutor, any
written statements which they may want to put to the courts themselves. There is a very
significant difference there. Going on the sort of approach to this matter by some European
jurisdictions, this is regarded very seriously by both courts and offenders as an important part
of the process. As I recall it, that is what the charter says. The prosecution will still have the
responsibility of putting all relevant matters relating to victims to the court in whatever way
the prosecution believes is the mnost effective way. There will be an added obligation on the
prosecution also to transmit to the court any statements which the victims themselves wish to
have considered and put to the court.
Schedule put and passd.
Title put and passed.

Report
Bill reported, without amendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Hon I.M. Berinson (Attorney General), and passed.

MOTION - CRIME (SERIOUS AND REPEAT OFFENDERS) SENTENCING
BILL 1992

Criminal Law Amendment Bill 1992 - Legislation Commnittee Referral
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HON REG DAVIES (North Metropolitan) (5.53 pm] - by leave: I move, without notice -

That upon the giving of Royal assent to the Crime (Serious and Repeat Offenders)
Sentencing Bill 1992 and the Criminal Law Amendment Bill 1992, those enactments
and any matter or issue arising from those enactments stand referred to the
Legislation Committee for consideration and report to this House no later than
Tuesday, 31 March 1992.

1 move this motion because the two Bills mentioned were progressed through the Parliament
with such haste. This motion will allow further consideration of the terms of the legislation
by members of this House because the effect of this legislation needs to be closely monitored
right from the beginning. Regardless of the provision for review after two years, and
regardless of the provision which the Legislative Assembly has made for convening a review
group to monitor the operation of the Acts, 1 believe that today we have taken hasty and
perhaps ill-considered action. The concern still remains that more children than intended
will be caught up in the net of this legislation.
While I support stringent action being taken against hard core offenders, further consultation
is necessary to ensure that every single consideration and safeguard in relation to the
operation of these Acts is considered. Further monitoring of the consequences of these Acts
is important, in the light of the Attorney General's comment today that almost every
Parliament in the world has indicated a significant rise in juvenile crime yet none has seen fit
to take the drastic action which the Parliament of Western Australia has taken today to try to
combat juvenile crime. I hope that the Standing Comm ittee on Legislation will uncover any
weaknesses in the administration, operation or intention of this legislation and inform this
House so that we can take swift action to rectify any anomnalies. I commend the motion to
the House.
HON J.M. BERINSON (North Metropolitan - Attorney General) [5.57 pm]: I believe
Hon Reg Davies has acted in a very constructive way by advising the parties represented in
this House of his intention to move this motion. During the second reading debate I
indicated that this move was acceptable to the Government. There is something to be said
for Mr Davies' motion, which does differentiate it from the other measures for review which
were indicated in the Legislative Assembly.
As I have mentioned before, the Premier has referred to a monitoring committee to be
chaired by Hon Ernie Bridge. The legislation itself requires a report from the Minister to the
Parliament every three months. As I understand it, both those reviews will go towards
periodically monitoring what is happening in practice. On the other hand, the Standing
Committee on Legislation, particularly given the time for reporting nominated by Hon Reg
Davies, is well placed and has obviously been nominated for the purpose of addressing any
concerns which members still have following the debate on the precise terminology of the
legislation. It is not for me to indicate the extent to which the committee's consideration
should be extended or narrowed but certainly that would be included in its considerations in
the ordinary course of events, because that is what the committee does all the time. Having
said that, I do not believe anything further is required except to repeat the indication which I
gave previously that the Government would have no objection to the committee's working in
this way.
HON GEORGE CASH (North Metropolitan - Leader of the Opposition) (6.00 pm]: When
the Liberal Party and the National Party representatives spoke on this matter we heavily
qualified our support for the Crime (Serious and Repeat Offenders) Bill. Indeed,
Hon Derrick Tomlinson stated that we would support the passage of the Bill rather than
support the eml as such. No doubt there has been a lack of community participation and
community input to this Bill. I described it as a knee-jerk reaction to a very serious problem
and Hon Derrick Tomlinson stated that the Bill was philosophically indefensible. A need
exists for the content of the Bill to be reviewed. I am sure that other members have a huge
volume of correspondence from interested community groups that wanted to have some input
to the legislation but have been prevented to date, so referral of the Bill to the Legislation
Committee would enable those groups to put forward a point of view. I refer specifically to
the Consultancy and Support Agency Aboriginal Corporation and to a letter I received from
Mr Ken Winder, the executive chairman of the group. I hope that he and other members of
the group will see fit to take their concerns to the Legislation Committee to be properly
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heard. The Legislation Committee can then consider any changes that it may deem
appropriate to the Bill and in due course report to the Parliament.
It could be said that in view of the motion by Hon Reg Davies requiring Royal assent before
referral to the Legislation Committee at least we have a holding situation. However, I would
hope that when the Government introduces future legislation to this House not only will it
consult with the community - as it claims to do. in theory, but fails to do in practice on many
occasions - but also in future we will be able to ascertain from the Minister handling the Bill
the real impact of the legislation on die community, because that in itself is one area about
which this House has not been fully informed. As dhe Attorney General said - or words to
this effect - it is really an experiment at this stage.
Hon J.M. Berinson: No, we are not saying that at all.
Hon GEORGE CASH: The mere fact that the Attorney General could not answer half the
questions indicated that the legislation was no more than an experiment. The Opposition
supports the motion.
Question put and passed.

ADJOURNMENT OF THE HOUSE - SPECIAL
On motion by Hon J.M. Berinson (Leader of the House), resolved -

That the House at its rising adjourn until a date and time to be fixed by the President.

ADJOURNMENT OF THE HOUSE - ORDINARY
HON J.M. BERINSON (North Metropolitan - Leader of the House) [6.02 pml: I move -

That the House do now adjourn.
Adjournment Debate - Legislative Council - Australian Broadcasting

Commission - 'The 730 Report"
HON R.G. PIKE (North Metropolitan) [6.03 pm]: The House should not adjourn until I
briefly make mention of an ABC television program that went to air on 10 December 199 1.
It dealt wirth the Legislative Council. After the program I rang the ABC to speak to Mr Alan
Carpenter, who presented the special report on "The 7.30 Report". Unfortunately, he was on
holidays and I spoke to a Mr Robert Willcox and asked him to convey to Mr Carpenter my
concern that his Legislative Council report was, in my view, incomplete reporting since it
made no reference to the committee system of the Legislative Council. As this is the first
meeting of this House since those telephone calls were made, yesterday I spoke to
Mr Carpenter and to Nit Robert Willcox. Mr Carpenter told me that my message had not
been relayed to him and therefore he was not aware of it. To be fair, Mr Willcox had asked
another staff member of the ABC to give the message to Mr Carpenter, but this had not been
done. That should be established because Mr Carpenter in no way was to blame for not
responding. I spoke to Mr Carpenter yesterday. I said that I thought his report on the
Legislative Council was incomplete reporting, particularly since one of the main questions in
the program was whether changes should be made to the role of the Legislative Council in
Western Australia. I said to Mr Carpenter that I considered chat no objective discussion on
this subject could take place without mentioning the enhanced role of the Legislative
Council's committee system. We have had evidence of that today with the motion moved by
Hon Reg Davies in regard to the Legislation Committee. We have had a report on the role of
the Council. among other things, and no mention of its enhanced committee system. I told
Mr Carpenter that it was incomplete reporting and I asked him to take steps to rectify the
situation. He replied courteously that he did not see his report as incomplete and that he
would take no such action.
I must emphasise that journalists must have the unfettered right to say what they think and to
have an opinion - and I am a defender of the role of the ABC. Members may recall chat
recently in this House I was critical of the Hawke Labor Government for passing legislation
which had the effect of gagging the ABC, with the board telling the ABC that it would do as
it was told, and what it would do in regard to electoral advertising. I went on to say that even
though from time to time we are all recipient of their mrows, that is too bad; that is the nature
of the association between Parliament and the media. I defend their right to hold those
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views. However, just as they have the right to present their views, we likewise have the right
to say that we think that it is wrong and why. That is the reason I am making this point to the
House.
Were we not to make such comments, eventually sic transit journalistic objectivity; if we do
not make our comments in this forum when we think something is incomplete journalism it
may well be taken by the journalists, and the public who are unaware, that it is okay. One of
the contributing causes to WA Inc in this State was that this Parliament - this House of this
Parliament - did not use its tough powers to call the Labor Governments, and more
particularly the Labor Cabinets, to account to expose their secrecy and manipulation. This
House had the power so to do. That is a criticism [ make of dais House during that time. It is
very wrong, therefore, for this programn to go to air without talking about the Council's
enhanced committee system which provides proper parliamentary scrutiny of the actions of
the Labor Government, and the manipulations of that Government that were not made public
during the previous and present Labor Governments. The House should have ensured they
were made public and then Labor would have been more accountable. The fact that Premier
Lawrence, by her own admission, prorogued the Parliament for the specific, single purpose
of gutting and gagging this House in its investigations into WA Inc is something that should
stick in everybody's guts like an intestinal parasite. The new, powerful, ongoing committee
system is now one of the functions of this House. To have a program that mentions neither
that nor the committee power to scrutinise Government is quite wrong.
Proper parliamentary scrutiny of Government prevents secrcy in Government. Therefore,
not to mention the enhanced committee role of the Council in a television program
concerning the role of the Legislative Council is and was incomplete reporting. It is my
prerogative, as a member of this House, to raise this matter. In conclusion, Alan Carpenter's
repont this time was blinkered reporting.
Hon E.J. Chariton: Just like his effort on daylight saving.
Hon R.G. PIKE: The aim of any reporter should be excelsior in an endeavour to present a
fair and balanced report. At times we may think a report is tough on us, but that is too bad -
we must take it. However, the report must be fair. This pallid performance was stylistically
mishandled to produce an incomplete, third rate report which was disguised by reasonable
presentation. No objective journalist should present a program dealing with the functions of
this House in such a manner. Taking the activities of just one committee of this Chamber,
the Standing Committee on Legislation, which the Leader of the House has just been
praising, and leaving aside the many other committees of the House illustrates clearly that
nobody should present a report on the role of the Legislative Council without making
reference to the enhanced role of its committees. This is the proper forum for these
comments to be made.
Question put and passed.

House adjourned at 6.12 pmn
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QUESTIONS ON NOTICE

LEAD - LEAD LEVELS IN CHILDREN
Health Departments Tests

1220. Hon PG. PENDAL to the Minister for Education representing the Minister for
Health:
(1) Has the Health Department conducted tests for lead levels in the blood of

Western Australian children?
(2) Ifyes -

(a) how many children were tested, and
(b) were any of die detected levels above the current National Health and

Medical Research Council limits?
(3) If so, how many?
(4) How many day care centres are there in the Perth city area?
(5) Where are these day care centres located?
(6) Are any located at busy intersections?
(7) If yes, which intersections?
(8) How many children attend each day care centre?
(9) Have any of the children attending day care centres located in the city been

included in the Health Department's survey of blood lead levels of Western
Australian children?

(10) If not, why not?
Hon KAY HALLAHAN replied:
(1) Yes.
(2) (a) To 1979 a survey of 181 school children resident int and around

Northampton was carried out because of potential exposure to lead
from a nearby lead mine. Another survey of Perth children was
completed on 23 December 1991 with 123 blood samples being
analysed.

(b) Yes.
(3) Nine from Northampton survey. In the more recent survey, however, no

blood lead levels were above the current National Health and Medical
Research Council level of concern.

(4)k Six centres in the statistical local area of Perth inner.
(5)1k (a) 3 The Esplanade Perth;

(b) 286 Beaufort Street Perth;
(c) 386 Lord Street Perth;
(d) 25 Aberdeen Street Perth;
(e)-(f)

Cty Station complex corner Barrack and Wellington Streets Perth.
(6)k Yes.
(7)k (a)

(b)
(c)
(d)
(e)-(f)

The Esplanade and Bamrck Street;
Beaufort and Brisbane Streets;
Lord Street;
Aberdeen and Museum Streets;

Barrack and Wellington Streets.

8289



(8)* The cents are licensed for -
(a) 40;
(b) 50;
(c) 28;
(d) 43;
(e) 33;
(1) 38;
children at any one time: Total 232.

(9)-( 10)
It is probable that the random selection of the survey population includes
children attending day care centres but the study was not specifically designed
to include such children. The sample is, as far as possible, random. To select
children from specific areas would decrease randomness and bias the study.
There is no evidence of a problem with day care centre locations. If this study
gave any indication of specific groups being overly exposed, special studies
would be undertaken.
NB: Individual tests requested by individual medical practitioners in a
clinical setting have not been included in this reply since these are not readily
recoverable.

* This information has been provided by the Minister for Community Services.

TOBACCO CONTROL ACT - EXEMPTIONS
Rugby League Cup Matches, Cricket and Yachting Events

1259. Hon P.C. PENDAL co the Minister for Education representing the Minister for
Health:
(1) Will the Western Australian sporting public see more rugby league cup matches

in Perth as was the case with the sell-out Balmain v Canberra game at the
Western Australian Cricket Association Fround on 9 May 1991?

(2) Will the Government grant an exemption under the Tobacco Control Act 1990
to allow more Winfield rugby league games to be played in Perth?

(3) If not, what actions will the Government take to overcome the expected outcry
when the sporting public realises they are being denied such events similar to
the sell-out game held afthe WACA between Canberra and Balniain on 9 May
last year because of tobacco legislation?

(4) What is the exemption status of events such as the Benson and Hedges test
cricket series and the 1993 Whitbread ocean yacht racing event, which is
expected to have at least two yachts competing named after tobacco products -
Merit from Switzerland and Fortuna from Spain?

Hon KAY HALLAHAN replied:
The Minister for Health has provided the following reply -

(1) This question should be addressed to the Rugby League Association.
(2) The New South Wales Rugby League has not applied for an

exemption under the Tobacco Control Act 1990 for rugby matches to
be played at the WACA ground next year.

(3) Not applicable.
(4) An exemption has been given to Benson and Hedges sponsored cricket

matches for that part of the 199 1-92 cricket season that extends
beyond 8 February 1992 at the WACA ground. An application for
exemption for the 1992 Whitbread ocean yacht race has not been
received.
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HOSPITALS - ROEBOURNE AN]) WICKHAM HOSPITALS
Downgrading

1302. Hon N.F. MOORE to the Minister for Education representing the Minister for Health:
(1) Is it correct that the Roebourne Hospital is to close or be downgraded?
(2) If yes -

(a) why; and
(b) when will the action be taken?

(3) Is it correct that the Wickham Hospital is to close or be downgraded?
(4) If yes -

(a) why; and
(b) when will the action be taken?

Hon KAY HALLAHAN replied:
(1) No.
(2) Not applicable.
(3) No.
(4) Not applicable.

QUESTIONS WITHOUT NOTICE

MOTOR VEHICLE ACCIDENTS
Swidercombe-Coiingwood Streets Intersection, Osborne Park

854. Hon GEORGE CASH to the Minister for Police representing the Minister for
Transport:

Some notice of this question has been given.
(1) Since I September 1991 how many motor vehicle accidents have

occurred at the intersection of Sundercorabe and Collingwood Streets,
Osborne Park?

(2) is the Main Roads Department taking any action by way of installing a
roundabout or road humps in order to minimise the number of
accidents that have occurred at this intersection; and if not, why not?

H-on GRAHAM EDWARDS replied:
I thank the member for notice of the question and have been advised as
follows -

(1) Between I September and 30 November 1991 two accidents at the
intersection were reported.

(2) No. The Main Roads Department, in consultation with the City of
Stirling, is still investigating the desirable traffic management
requirements in Hutton Swreet and the adjacent street system, including
the intersection of Sundercombe and Collingwood Streets.

KINGS PARK RESTAURANT - PROGRESS
855. Hon P.G. PENDAL to the Minister for Education representing the Minister for the

Environment:
Some notice of this question has been given. I refer to the proposed new

Kings Park restaurant and ask -

(1) What progress has been made on the project?
(2) Has any lease been entered into as yet?
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(3) If so, what are the full details of that lease agreement?
(4) If the answer to (2) is yes, what is the name of the lessee?

Hon KAY HALLAHAN replied:
The Minister for the Environment has provided the following reply -
(I) The negotiations are practically complete and the final documentation

is now being drawn up.
(2) The agreement has not been yet been signed and sealed.
(3) A copy of any lease granted will be laid before each House of

Parliament within 14 sitting days of approval pursuant to the Parks and
Reserves Act, section 5(513).

(4) Not applicable until lease is signed.


